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KOHUEMUIA nMPHUWMIB NMPABA POHAJIBOA ABOPKIHA

Y cTaTTi [OCNnipKylTbCAa KOHUENUis MNPUHUMMIB MpaBa amMepuKaHCbKOro i 6GpMTaHCbKOro
lopucTa, nonitonora, ¢inocoa i TeopeTuka npasa PoHanbga AopkiHa. MpuHumunom P. [BOpKiH
HasnBaB TaKwii cTaHAapT, SKOro BapTO AOTPUMYBATUCA He TOMY, LO BiH Chpuse 3MiHi abo
36epe>KEeHHI0 MeBHOT EKOHOMIYHOT, MONITUYHOT UM couianbHOT cMTYauil, a TOMy, WO BiH BUpa>Kae
MeBHi MOpasnbHi BUMOIM, Y/ TO BUMOTY CNpaBeAnMBOCTI, UM TO YECHOCTI TOLO.

MpuHUMNaM xapakTepHi Taki pucu, SK: MalTb abCTPaKTHICTL (BU3HAYEHICTb Y 3aranbHux
pucax): BACTYNalwTb OPIEHTUPOM; MalThb CBOK Baryi Ta Ba>KNMBICTb: MOXXYTb nepebysaTwn B
KONi3ii 3 iHWUMK NpuHLMnamu npasa 6e3 NOTpebu y BU3HAHHI OJHOMO i3 HUX HEYUHHUM; 34iACHEHHS
npoueaypu «3Ba>KyBaHHS »y pa3i HeobXigHOCTi rapMoOHi3auil i3 iHLWMMK NpUHLMNaMW.

KoHuenuis npuHuunis npasa P. [BopkiHa cTana BUXiHUM NYHKTOM HayKOBMX PO3BifOK (AK
CXBa/IbHMX, TaK i KU TUYHMX) And 6araTbOX HAyKOBLiBY CBIiTi.

Knwo4oBi cnosa: PoHanba [BOPKiH, NPUHLMNW NpaBa, Teopia npasa.

MocTaHoBKa npobnemn Ta il akTyasbHiCTb. ®OpMyBaHHS y3araJibHEHOrO PO3YMiHHS NPUHLKMIB
npasa € NepMaHEHTHUM MPOLLECOM, KU TPMBaAE AK Yy BITYM3HAHIW, Tak i 3apy6iXHiil Teopii Ta dinocodii
npasa. OgHUM i3 aCMEKTIB LbOro NPOLecy € iHTErpyBaHHSA 3aXigHMX (EBPONENCHKMX YN aMEPUKAHCbKINX)
nigxoAis 40 NPUHLMMIB NpaBay npauax yYKpaiHCbKUX AOCNIAHUKIB.

ALKe B HOPUAWYHIVA MpakTWyi, CNPAMOBAHI Ha peanisayild NpaBOBMX MPUMWUCIB, X BTINEHHA B
XUTTA, NPUHLMNK NpaBa 3aiimaroTb 0c06/MBO Bax/MBe Micle. BoHM CKepoBYIOTh peanisauito npasa B
noTpibHOMY HanpsaMi, NignopAaAaKoBYOTH 1T 3arafibHOBU3HAHWM BMMOram i ctaHjapTam, L03BOJIAOTb
MOBHOIO MipOIO peani3yBaTy 3afyM 3aKOHOAABLSA, CMOHY KaloTb iHTeprnpeTaTopa Ta NpaBo3acTocoByBaya
LIATU He Nuwe YiTKO BigMNOBIigHO A0 OYKBU 3aKOHY, afie i 3rigHo 3 iloro gyxom [2, ¢. 14].

AHani3z pgocnimkeHb i ny6nikauid. Mepwi B HesanexHili YkpaiHi HaykoBi po3po6Ku i3 MuUTaHb
NPVHUMUMNIB MpaBa HayKOBLi I'PYHTYBann NepeBaXkHO Ha PaAsHCbKIl Ta poCiiicbKiii MpaBoBiil Tpaguuii
(3okpema, A. M. Konogiin Ta iH.). ¥ noganblioMy HayKoBi PO3BifKM YKPaiHCbKUX YUYeHWUX (Hanpuknag.
T. I. dyneid, C. M. MNorpebHsika, C. B. LWeBuyka, |. M. baxHoBcbkoi, O. O. ¥YBaposoi, O. B. pnwyk
TOLWLO0) Yyce vacTilwe noyannm OXONMBaTU 3axigHi KOHUenuii NpMHLMNIB npaBa, W0 came aKTUBHO
HanpauboByBanucs P. 1BOpKiHUM, P. Anekcu Ta iH.

BapTo Takox nigkpecnutu, wo ginococbko-npasosi nornagu P. [BopkiHa Ta P. Anekcu 3aranom
6ynn npefMeTOM BMBYEHHSA BITUM3HAHUX Hay KoBUiB (Hanpuknag, C. | Makcumos, M. B. KpaBuyk,
. B. KoBanieHKO Ta iH.).

Y BenukobputaHii, CLLIA Ta iHWMX aHrNOMOBHUX KpaiHax KoHuenuis PoHanbaa [BOpKiHa BXe aBHO
€ YaCTUHOK YHIBEpCUTETCbKMX nporpaMm 3 lopucnpygeHuii. lgei Ta aprymMeHTM BYEHOro akTUBHO
06rosoptoBannca Ha CTOpiHKax NpaBoOBMX BUAaHb. IHLWIi TEOPETUKM Npasa NPUCBATUAN PO3LiNN CBOTX
KHWUT aHani3y i OuiHUi MOMOXeHb MOro HaykKoBMX po3pobok [1, c. 6]. Yce 6ifblworo NownpeHHs
3a3HauveHa KoHuenuis Habyna nig vac HaBYaHHA CTYAEHTIB y BMULLAX EBPOMENiCbKUX KpaiH, TOMY BapTo
nepeiiHATM TakWii JOCBIL | Y BITYM3HAHMX 3aKajax BULLOT OCBITU.

BopgHouac HaykoBa crajlliMHa aMepnKaHCbKOro i 6puTaHCLKOro topucTta, nonitonora, inocoda i
TeopeTuka npasa P. [1BOpKiHa 3acnyroBye Ha 6inbll yBaXKHe OMpauloBaHHA B YaCTUHI NPUHLUMNIB
npasa. Taka noTpe6a o6yMoB/ieHa TeOPeTUKO-NPABOBOKD Ta NPUKIAAHOK 3HAYMMICTIO L€l KOHUenwyil
B EBPONENCLKIN HOpUCnpyLeHLil.

© KOxumiok O. M., 2024
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MeTa cTaTTi nondrae B MpeACTaB/eHHI Ta aHanisi KoHuenuil npuHUMNiB npaBa PoHanbja
[BopkiHa, BU3HAUYEHHI Ti BNINBY Ha Cy4acHY Teopito NMpUHLKUNIB Npasa.

Buknag ocHOBHOro matepiany. Bapto norogutuch i3 M. B. KpaBuykom, fKuWii 3a3HauuB, L0
LOKTpUHI PoHanbpa [BOpKiHa XapakTepHi TpW OCHOBHI HanpAMy HayKOBOT PO3BifKW: KOHLeEMUis
npaBa, BYEHHS NP0 CMNpaBef/UBICTb, TEOPIS LiHHOCTeN. BU3Ha4YeHHA BEKTOPIB HAyKOBUX AOC/igXKEHb
yyeHoro 6esnocepefHb0 MOB'A3aHE i3 CYTHICHUMU COLIaNbHO-KY/NbTYPHUMM MpouecaMmu, SKi
Bifbynuca y nepiog noro giansHocT! 11 ¢. 10].

Monbcbka focnigHmua M. Kopgens nigkpecntoe, WO MOHATTA NpUHUMNIB npaBa B 6GaraTomy
HayKOBOMY TeopeTUYHOMY f[opobky P [BOpKiHa He Mae i HIKOAM He Mano camMo40CTaTHbLOrO
XapaKTepy, L0 BOAHOYAC He 3MeHLUYE Oro poni B AOCNIAKEHHI Wiel npobnemu. Teopid npuHUMNiB
npasa P. [1BopKiHa BMOHTOBaHa B LUMpLUY i B 6aratbox acnektax 6ibll feTanizoBaHy noniTUyHy Teopito.
AKLUEHT Ha «MOMITUYHICTb» MPUHUWMIB [03BOSIMB OKPEC/NUTU 1X Oifibll MOBHY XapakTepucTuKy, Lo
OXOMJII0E He TiNbKW CTPYKTYpanbHi AediHITUBHI pucKu, a TaKOX reHe3y Ta (PAKTUUYHO BUKOHYBaHI
YHKUIT [5, c. 44].

HaykoBLi po3A4inA0Tb TBOPYICTb 3HAHOrO BUEHOr0 Ha YoTMpKM eTanu. MNepwwnii eTan NnpMnajae Ha
60-Ti pOKM MUHYNOrO CTOMITTA. Y uei nepiog PoHanbg [ABOPKiH 3aknaB (hyHAaMeHT CBOET Teopii. BiH
noyaB i3 KpUTUKM JOKTpUHU [epbepTa MNapTa (i BCbOro HOPUAMYHOTO MO3UTUBI3MY B Or0 0C06I).
YuyeHunii cTBepKyBaB, WO Teopis apTa HefieBa, OCKi/IbKM He BpaxOBYE poO/b MpUHLMMIB npaBa (Ha
npoTMBary HopmMam npaBa) 3a BUPILWEHHS CKMagHUX chnpas Yy cyAai. HacTynHwii eTan npunajae Ha
1970-Ti poku, Konu P. [IBOPKiH 0CTaTO4YHO CHOPMYOBaB OAHY i3 HabibWw CynepeynnBux i CnipHUX
Te3 cBOEI Teopii Ha ioro gymky, CBigumTu npo 6yAb-AKi AMCKPELiHI MOBHOBAaXeHHS CyAfaiB (Tak
3BaHWiA CyfoBWiA po3Cyf) 3a BMPILLEHHA CnpaB HeKopekTHO. lpodecop BBaxas, WO CyAAd, AKWiA
BMpiWYe cnpaBy, NogibHuii go dinocoda, KM po3MIPKOBYE NPO Te, WO CAPaBeLIUBO 3 MOPA/IbHOIO i
NONITUYHOTO noraagy. TpeTi etan npunagae Ha 80-Ti pokm XX CT. Y BIiANOBiAb Ha HULLIBHY
KpUTUKY #oro po6it npodecopom [x. Pasom P. [BOpkiH 6yB 3MyLeHW/ YAOCKOHanUTU CBOHO
LOOKTpUH}« Hacnigku uboro NpuiiHATO HaswWBaTW y TBOPYOCTI PoHanbaa [BOPKiHA «repMEHEBTUUYHUM
noBOpoTOM». YeTBepTuii etan posnouyaBca y 1990-x pokax i CTaB 3aBeplliaibHUM Yy AiANbHOCTI
BUeHOro. Lleii mepiog noB's3aHWin 3 MigBMLLEHMM iHTepecom npodecopa P. [iBopkiHa go npob6nem
WBMAWeEe MNONITUYHOrO, HXX MPaBOBOro CNpAMyBaHHA, a camMe npo6iem cnpaseanvMBOCTI Ta
cniBBigHOLWEHHA cBO6OAM 1 piBHOCTI. BiH y CBOIX HayKOBMX pO3po6Kax AOBOAMB MPO MOX/MBICTb
ICHYBaHHA €4WHOT IHTErpaTMBHOT TeOpil, B fAKili OpraHiyHO YyXuanucs 6 NPOTWUIEXHI LiHHOCTI,
NOHATTA Ta iHTepecu [1, c. 9].

BogHouac, Ha gymKky . MapoHs, P. [1BOpKiH € nocTaTTio, AKa 3p06una 4ym He HalibinbLwmnii BHECOK
Yy OWCKYPC CbOrOAEHHA WOAO MPUHUMMIB npaBa, a MOro KOHUenuwis npuHUMNiB npasBa - OAHA 3
HaiBigomiwwnx [6, ¢. 103].

BpaxoByroun 3HauMMicTb KOHUenuii npuHumnie npasa P. [lBopkiHa B €BPOMeliCbKiii NpaBoBiii
TpagmLii, po3rngHemMo i OCHOBHI NOMIOXEHHS.

BigTak npuHuunom P. [1BOpKiH Ha3WBaB TakMil CTaHAApPT, AKOr0 BapTO LOTPMMYBATUCHA HE TOMY,
WO BiH cnpuse 3MiHi abo 36epexeHHI0 NeBHOT eKOHOMIYHOT, NONITUYHOT UM coulianbHOT cMTyaLil, a
TOMY, LLO BiH BMpaXxae MeBHi MOpanbHi BUMOIM, YN TO BUMOTY CNpaBeaIMBOCTI, YN TO YECHOCTI TOLWO
[3, c. 22]. ¥ cBOix npausx P. [BOpKiH cnpocToBye 6a30By Te3y HOPUAMYHOIO MO3MTUBI3MY Npo Te,
0 NpaBO € fiMLIe CMCTEMOK NpaBwA, i CTBEPAXXYE, WO NpaBoO BapTO pPO3yMiTW Habarato wwuplie, a
caMe K CYKYMHICTb HOPM, MNPUHLWMIB, BUMOr MNpaBoBOi NONITUKM Ta iHWMUX BUAIB CTaHAapTiB
KOMMNOHEHTM cucTeMu npasa, AKi He € nNpasBuiamu, BiH BM3HAYae 3arabHUM TEPMIHOM «MPUHLUMU»
(MpMHLMAN Yy WIMPOKOMY 3HayeHHi, sensu largo). 118 HbOro NpaBo € NOEAHAHHAM NO3UTUBHOIO Npasa
Ta NPUHUUNIB, WO AOro MiATPMMYIOTb, YTBOPHOKUYM MOpPanbHO Y3rOMXEHY €AHICTb. IHKopnopauis
Kateropia/sibHOT HOBENW Y BUTNAAI NPUHUKUNIB Y CUCTEMY NnpaBa pobuUTb NPaBo He NuLle LiflicHUM, ane
W BHYTPIWHbLO NOTIYHO AMdepeHLiioBaHNUM Ha BiAMIHY Bif MO3MTMBICTCHLKOrO 6ayeHHs MPOCTOro
Habopy npaswui. BigMIiHHICTb NPUHUWMIB i NpaBui He 3arepeyye iCHYBAHHA MEBHOT CXOXOCTi MiX
HUMK. CniAbHOK PWUCOK MpaBua | NPUHUWMIB € Te, WO W Ti, # iHWI BUCTynawTb CTaHAapTamu
noBefiHKW, BKa3yluu, XT0, KOJK i K NOBMHEH nosoguTuca [6, c. 103-104].

BapTo nigkpecnnTu, WO NOHATTA «NpaBWIo» B PO3YMiHHI P. [1lBOpKiHa 03Ha4yae 3BuYaiiHy, TMNoBy
HOpMYy npaBa AK 0a30BYy enemeHTapHy CKnafgoBy cucTemu npasa. [MpaBuna BUCTYNawTb HOPMaMmu
NOBEAIHKW, BU3HAYEHUMWN YN BU3HAHUMU (CAHKLIOHOBAHUMWU) KOMNETEHTHUMU OpraHaMui AepXXaBHOoT
Bnaau. 3a3Buuaii Taki npaBuna CeMaHTUYHO CGOPMYNbOBaHi A0BONI AOCTYMHO Ta BigKpPUTO B
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HOpPMaTMBHUX akTax (MepefyciMm y KOHCTUTYLIT Ta 3aKoHax) abo X, AK y BMNagKy cucTtemu common
law, BU3HaueHi y npeueneHTax. Ha BigMiH}? Bif npasun NPUHUMNIN HE MalOTb KaHOHIYHOIO XapakTepy,
X ABHO Ta OJHO3HAYHO He OKPEC/IOKTb Yy CTATTAX MUCAHOro npaBa YW npeuefeHTax. BoHu
HabyBalOTb 3arajbHUX 06PUCIB | € HEOAHO3HAYHNMW HE fiMLLIEe CTOCOBHO MEX 3acTOCYBaHHA, ane W
CTOCOBHO CYTHOCTi CBOro 3micTy. [Jeaki npuHuunu, O6yAyuYM UYWMHHUM NpPaBOM, 3anULIAKTbLCA
«HEBIAKPUTMMUK», NepebyBarOTb Y CTaHi CHYy ax 40 MOMEHTY, KOAW CYAAs, BUPIWYKOUYM TaK 3BaHy
cknagHy cnpasy (hard case), MycuTb iX BUKOpUCTaTK. Te, WO iHWI HA3MBaKOTL NporaaMHammu y npasi,
Ha OyMKYy P. [lBOpKiHa, € e He OKpec/fieHWM, ane BXe iCHYUYMM MPUHLUWUMNOM npasa. Y MNpoueCi
posrnagy cknagHux cnpas (hard cases) Te, WO BMAAETHCA MPOranvMHON, 3aMOBHIETLCA NPUHLMNAMM,
«BiAKpUTUMU» cyaaeto [6, c. 104].

Byayuun HanexXHUMKU 00 WKNPOKOT KaTeropil ctaHAapTiB NOBeAiHKW, NPUHLMMAN NPOTUCTABNAKOTLCA
ABOM HabAMX4MM A0 HuX rpynam: npaBunam (rules) Ta noniTuyHum pgupektusam (policies).
MpaBuna BiApI3HAKTLCA Bif NPUHLWUMNIB He Nulle TUM, LLO 3aKPinaTLCA Y BU3HAHUX [XKepenax;
HUHI NPUHLUMNM TaKOX IHKOMW MalTb (QOpMy npaBufia 4y efieMeHTy MpeuegeHTy. dopManbHe
3aKpinjeHHA NPUHLWUNIB He BU3HAYWUIO TX UYMHHICTb, OCKiIbKM BOHU | paHiwe 6ynM YUHHUMMK.
dopmManbHe 3aKpinaeHHs nuie cnpusano NigTBepdKeHHI0 NPUHANEXHOCTI NPUHLMNIB 40 BigNOBIAHOT
npaBoBoi cuctemm [5, c. 51].

Ha pymky KpuTukie P. [JBOpKiHa, MNPWMHLMNAM B 1Or0 PpO3YMiHHI HE MalTb KOHKPETHOro
OfHOMaHITHOrO CTaTyCy, & € OHTO/IOTIYHO «TAEMHUYOIO» Ta «€N1aCTUYHOK» KaTeropieto. Bucnosnowymcs
WoAo0 OoHToMOriT npuHuymnie, P. [JBOPKIH KOHCTaTye, WO WAETbCA NP0 CYKYMHICTb MPUHLMNIB
NoNITUYHOT MOPanbHOCTI, AKi 3aranom 3abe3nevyyloTb Haiikpalie TAyMayeHHs MO3UTMBHOrO Mpasa.
CyKynHicTb NpuHLMNIB 3abe3nevye Haikpalie TAyMaydeHHs MO3UTUBHOIO npasa, AKWO 3abesnevye
Halikpalle MOX/MBE OO6rPYHTYBaHHA MNOMITUYHUX PilleHb, BUKNAAEHUX Y MO3UTUMBHOMY Mpasi Ta
nokasye Mo3uTWBHe MpaBo 3 Halkpawioro 6oky [6, ¢c. 104-105].

PisHMUA MDK npuHUMNaMy i NpaBuiaMy € NOTIYHOI0 Ta BMPAXAETLCA Y CNOCo6i X peanizauii nig
yac 3acTocyBaHHA npasBa. MfeTbca He Npo KapAuHanbHy BiAMIHHICTb 3MiCTy NMpasun i NpUHUMNIB, a
npo BiAMIHHICTb MoOZeni X (yHKUioHyBaHHA. lMpaBuia 3acTOCOBYIOTbCA 3a MOJE/NI0 «BCe abo
Hiyoro» (all or nothing fashion). AKwWo NpaBMIO € YAHHUM (MaE OPULAUYHY CUTY), a Yy BUPIWYBaHI
crnpaBsy iCHYHOTb 06CTaBMHU, 3@ AKUX Lie NPaBuI0 3aCTOCOBYETLCA, TO PiLEHHA Mae KOpenoBaTuCh i3
Takol HopMow. To6TO AKLWO0 KOHKpeTHa cnpasa nepebysae y ciepi AiT npasmna, 060B’A30K cyaai
nonarae B yxBajieHHi pilleHHA 3 Orna4y Ha 3MmicCT uiei HOpMU. FAKLO X MPaBUIo He YMHHe (He Mae
IOpUANYHOT cnunmn) abo XX € YMHHWM, ane B KOHKPEeTHIi/A crnpaBi Hemae 06CTaBMH, BU3HAYEHUX LM
npaBM/aOM, TO Lie MpaBui0 He MOXe OYTW 3acTOCOBaHe i He BMMBAE Ha BUPILIEHHA Takoi cnpasu
[6,c. 105].

OTxe, Bifome TBepmxeHHa P. [iBopkiHa all or nothing fashion cnpuunHse Te, WwWo npasuno abo
3aCTOCOBYETLCA, abo Hi (tertium non datur) [4, c. 100].

MpuHUunNM y npoueci npaBo3acTocyBaHHA (YHKLUIOHYKOTb iHakwe, HDK npasuna. OpraH
NpaB03acTOCYBaHHA He OTPUMYE i3 NPUHLMNY FOTOBOIO PILLlEHHS, a ULLEe HANpPAM apryMeHTauil, saka
LONOMOXe ChOpPMYOBaTK PilLEHHS. Y KOHKPETHIN cnpaBi MOXHa 3HaWTW feKinbKa NpUHUKUMIB, WO
LOMOMOXYTb BMPILWNTK CRip. Y TakoMy pasi NigCTaBOK BUHECEHHA pilleHHsA 6yde NpuMHLMM, AKUIA
3a 41X YMOB 3400y/fe MepwicTb Yepe3 CBOK Halbinbli}? 3HaYnMicTb. B iHWIl cnpasi, B AKili MOXHa
6yno 6 3actocyBaTu Ti caMmi NPWHUUNK, NPIOPUTET MOXE OYTU HajaHWi THWOMY NpUHUKNY.
TBEPAKEHHS, WO B Wil cnpaBi 3aCTOCOBYETbCA KOHKPETHUI NPUHLNM, NIMLLIE 3YMOB/IKOE HEOOXIAHICTb
npaB03acTOCOBYBayy BpaxyBaTy BiAMOBiAHWMIA NPUHUKMA Mif Yac aprymeHTauii. TOX CTOCOBHO Mpolecy
NpaB03acTOCYBaHHSA MPUHLMN HOPMATMBHO He BM3HAYa€ pilleHHs cyb’eKTa NpaB03acTOCYBaHHS, a
CKepOBYE Mepebir npouecy npaBo3acToCyBaHHA 0 (DOPMY/OBAHHA BifNOBIAHOrO pilleHHs [6, c. 106].

AKWO CBIigUMTU NPO pi3He PO3yMiHHA NPUHLMNIB i NpaBua, BapTo B3ATWU A0 yBarn MOMEHT, WO Y
BUNALKYy MpaBWn Mae MiCLe MexaHiYHe NpaBO3acTOCYBaHHSA, TOAI AK NPUHLMN € NUle BKa3iBHUKOM
aprymenTauii. Agke cy6’eKT NpaB03acTOCyBaHHA MOXe MPUMyCTUTK, WO NPUHUUN NpaBa BUCTYNAE
MOTEHLINHOM (3a BIACYTHOCTI MPaBW/ YK TX HEYITKOCTI) MifCTaBOK BUPILLIEHHS CNpaBu, Ta y MPOLECI
11 po3rnagy He 6paTum [0 yBaru OfHIi MpUHUWMNKW, BOAHO4Yac 6Gepyyn [0 yBaru iHWi, nocTynoso
3BYXYHOUM KOO A0 OLHOr0-4BOX NPUHLMNIB, WO CTaHYTb OCHOBOI BUpilLeHHs crnipasu [4, c. 101].

MpaBuna HalluacTiwe GOPMYNIOOTb Y HOPMATUBHUX aKTax B abCTpakTHMX, 3aranbHUX pucax. Ans
6inbWwol BMPA3HOCTI NpaBUI0 BMPAXaeTbCA Yy MNPaBOBUX MpuMnAMcax i3 3a3HAYeHHAM BUHATKIB.
TeopeTUYHO Taki BUHATKM MOXHa 3akpinuTW B CcaMOMYy MpaBuii 3 MeTOK BUPaXeHHs Horo
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3aBepLlIeHOT Bepcii. AMKe Mepeniik BUHATKIB € NepeBakHO BMYEPNHUM i, 3a MOTpebu, HecKnagHo
BMpaxoByeTbCA. LLlofo npuHUMNiB, He BapTO CBIYMTMW MPO BUHATKW B TAKOMY CAMOMY 3HAYeHHI, fK i
wono npasua. He icHye katanory o6CcTaBuH, 3a AKUX NPUHLMN He fdie. Lle nos'A3aHe 3 TUM, WO nopsg
i3 nepefbavyyBaHUMU BUHATKAMW MOXYTb iCHYBaTW YSABHI, TiNOTETUYHI BMUMaAKW, SAKi HIBENOKOTb
YMHHICTb KOHKPETHOro npuHuuny'. BiacTyn Bif npasuia BUNPaBAOBYETHLCA He /fvLie BU3HAHUM
BUHATKOM, ane i 0co6iMBMMKU 06CTaBMHAMMW KOHKPETHOI ChpaBu, WO 3yMOBAKE 3aCTOCYBaHHS
HOBOBW3HAHOIO «MNPUHLMMY? Y NONITUYHOrO npasufa». 3Haluu feski (He BCi, HEBUYEPMHI) BUHATKU
3 NpUMHLMNY, MOXHAa nuwe copmynoBaTu nNpuHUMN Ginbl geTanbHO, ane i Ue He [03BONMUTb
BCTAHOBUTW BNYEPMHICTb BUHATKIB [6, c. 106].

Y cBiTNi HaBeAeHUX BULLe MipKyBaHb MPUHUMUNKW NOCTalOTb AK TBEPIXKEHHA MPO AUPEKTUBHI
MOMIOXXEHHA CMCTEMW Npasa, WO (hopmasbHO XapaKTepPU3YyHTbCA HEMOBHOTOK (WMPOTOID) cepu ix
3aCTOCYBaHHA, Hac/liKOM 4Oro € HEMOX/MBICTb BWU3HAYEHHA BUHATKIB i3 HUX. TaKi MONOXEHHA €
[lOBOJIi BaroMnMmMu WOA0 OfHe OAHOro, a TOMY Yy pasi Konisii 3 iHWWMK NpUHLMNaMKU NpaBa He iCHYE
Habopy npaBun, AKi [03BOAMAU 6 BUPIWUTU KOHMAIKT MDK HUMWU, | KOXEH NPUHLUN MOXe
3aCTOCOBYBAaTUCA B Mipy MOro BaX/IMBOCTI, BM3HAHOT MIpKyBaHHAMWU CyAAi B KOHKPETHIA cnpasi
[4, c. 113]. Cam P. [1BOpKiH MifKpecnme, WO Hahb6inbl eMeKTUBHUMMK | 3pO3YMIANMMN MPUHLMMN
CTalTb Yy Mpoueci NpaBo3acTocyBaHHA nif yac cknagHux cnpas (hard cases), Konu cyf NocCMNaeTbcs
Ha NPUHLMNM AK HA 06I'PYHTYBaHHA 34i/AICHI0OBAHOT afanTawii iCHy FOUMX NpaBul.

Jocnigxyun HaykoBy cnaguimHy P. [IBOpKiHa, nonbcbka gocnigHuus M. Kopgens nifkpecnioe,
WO NPUHLUMN, Wo6 CTaTW HaleXXHOK NiACTaBOI A9 BUPILWWEHHA CKIafHOT CnpasBu, NepPeBipseTbCA Ha
BiANOBIAHICTb 3a ABOMa KpuTepismu. Mepwnin kputepili agantauii (NpuAaTHOCTI) pobuTb aKLEHT Ha
(hopmanbHy CMifbHICTb NPUHUMNY? 3 THWWMWU HOPMAaTUBHUMU MpUnucamu, 3oKpema, 6e3nocepegHbo
CchOpMY/IbOBAHUMW B HOPMATUBHUX aKTax Yu NpeLefeHTHUX pilleHHAX. be3 06rpyHToBaHMX nigcTas
y MpaBOBY CUCTEMY He MOXe OyTW IMMNAEMEHTOBAHWIA MPUHUWM, AKWUIA KOH(NIKTyBaTUME 3 YXe
HasBHUMM npuHuMnamun. CuTyauisa, Konu 3'ABNAETHCA MPUHLMWM, WO ABHO OMOHYE YXXe HaABHUM,
JonyctmmMa Tofi, KoM NpuymnHa Takol nosBu Nonsrac y BUHMKHEHHI HOBMX 0OCTaBUH, L0 paHille He
iCHyBanu i He nignaranu NpaBOBOMY PerylBaHHIO. [pyruii KpuTepii mMae CYTHICHWIA xapakTep.
BignoBigHo go BYeHHA P. [1BOpKiHA KOXXEH MPWHUMM, BUPaXKatoun NeBHi Cy6'eKTMBHI npaBa 0cobw,
6a3yeTbCA Ha NPUPOAI Mopani, OCKiNbKM B CYCMiNbHIA MOpanbHOCTI MICTUTbCA [Kepeno npaB Ta
060B'A3KiB OKpeMuX iHAMBIAIB. MpUHLUMN BiANOBigaTUME KPUTEPit0 3MICTOBHOT HaNeXHOCTi TOAI,
Konn BignosigatvMe MopasbHUM 6naram, rapaHTOBaHMM MOMITUYHOK CMiNbHOTON, 3 OAHOYACHUM
BpaxyBaHHAM 06MeXyBanbHOI0 acnekTy, AKMA NOKANKAHWI OXOPOHATM CBOBOAM IHWMKX OCi6, 3 AKO
MeXYye peanisauif BfacHMX npas. HanexHe po3yMiHHA NPUHLWNY B LbOMY BUNagKy 3abe3neyunTb
Halikpalie MopanbHe OOIpYHTYBaHHA AK ANf BCbOr0 MO3WTWBHOINO MpaBa, Tak i AnA HOPUANYHOT
npakTukuy, Wob npeacTaBmMTh Npaso in its best light [5, ¢. 57].

LLle ofHa BiAMIHHICTb MiXXK NpUHLMNAMY | NpaBunamm - BUMIp iX Barn abo saxnusocTi (dimension
of weight or importance). Bara npuHuuMniB He cniBMipHa 3 X IOPUAUYHOK CWUN0K. 3HAYEHHS Baru
NPUHUNMNIB BUPaXXAETLCA B pasi TX KOMi3il B KOHKPeTHil cnpaBi. Taka Koni3ia BUPIWYETHCS LWIASXOM
BpaxyBaHHA piBHA BiAMNOBIAHOCTI KOXHOrO i3 nNpuHUuNie. MpiopuTeT O4HOr0 NPUHUUN}? He O3Hauae
OCNOPKOBAHHA BAX/MBOCTI IHWWX NpUHUMNIB. TpUHLMN, AKOMY He HaAaHO MpiopuTeT, MOXe
BM3HAUYNTU KOPUAWNYHI Hacnigkn B MaibyTHiIX cnpaBax. HeogHopa3oBo cyh y pasi posrnsgy
(hakTMYHMX 06CTaBMH CNpaBy NparHe BpaxyBaTu i iHWI NPUHLMNW NpaBa, Wo nepebyBatoTb y KONisii
3 npioputeTHum [6, c. 106-107].

XapaKTepHOK pUCOK NPUHUMMY B KOHUeNuWii P [JBOpKiHa € MOXMBICTb Oro peanizauii pisHUM
06cArom. BusHaHHA 3a NpUHLUNAMM CTYMEHA BaX/IMBOCTI Mae 3HaYeHHSA Nif Yac BUPILLIEHHA MUTaHHS
KOHPNIKTY npuHUUNiB npasa. Konu nNpuHUMNM KOHMNIKTYIOTb MiX c06010 (Hanpwuknag, Bumora
3aXMUCTy NpaB CNOXWBadiB BCTyMNae B KOHMNIKT i3 NPMHLMNOM CBO60OAM AOrOBOPY), TaKUil KOH(NIKT
Mae OyTW BUpIWEHWI 3 ypaxyBaHHAM BaXK/IMBOCTI KOXHOr0 MpuHUMNy. 3a3HavyeHa KOH(IIKTHa
CUTyallis MOXe BWHWKHYTW, 30Kpema, y pasi 36iry, xoya 6 4acTkoBoro, cgepu Aii NpuHaiMHi
[BOX MPUHLMMIB npaBa. Take 3i CBOro 60Ky MOXe TpanisTUCA 4acTo, BPaxOBYHUM HEYiTKICTb i
Heo4HO3HAUHICTb MpUHUUNIB. CNpo6o0 BUPILLEHHS KOH(AIKTY NPpUHUUNIB 6yn0 6 CTBOPEHHSA NEBHOrO
peecTpy metanpasun, AKi cnpuanu 6 iepapxisauii npuHUMNIB Lboro npasonopaaky. Lle o3Hayano 6
rpagauilo  BaXIMBOCTI MNPMHUMMIB nNpaBa Bif Halbinblw [0 HaMEHLW BaXX/IMBOrO, 34IACHEHY
abCcTpakTHO, Wo cynepeuynsio 6 NONOXKEHHAM KoHuenuii P. JBopkiHa [4, c. 102].

Oxumtok O. M. KoHuenuis npuHuunis npasa PoHanbaa lBopkiHa



24 ISSN 3041-1149 (Print) €BPOMENCBHKMNIA MPABHUYIA YACOMWC. 2024. Bun. 2

XapakTepucTuka NPUHLMNIB AK NEBHOro TUMNy CTaH4apTy MOBefiHKMW, WO MNpPOTMUCTaBAAETLCA
npasmnam, Aae nigcraBy A8 BU3HAUYEHHSA TaKUX PUC MPUHLUNIB: MaOTb abCTPAKTHICTb (BU3HAYEHICTb
y 3arafibHUX pucax); BUCTyMatOTb OPIEHTMPOM; MalTb CBOK Bary Ta BaX/MBICTb; MOXYTb
nepebyeatu B KOMI3iT 3 IHWWMKU NpuHUMNamu npasa 6e3 nNoTpebU y BU3HAHHI OLHOIO0 3 HUX
HEUYMHHWM; 34iJACHEHHA NPOLEeAYPM «3BaXyBaHHfA» Yy pasi Heo6XigHOCTI rapMoHizauii i3 iHWKUMHK
npuHumnamu [5, c. 51].

BucHoBKMW. BliLeokpecneHa XapakTepucTKa NPpMHLMNIB Npasa, BUpaxeHa y npaBo3acT 0CYy BaHHI,
MOKasye, HaCKifibkKu CYTTEBY POSib MPMHLMNM BigirpaldTb y npasi CbOrofeHHs. Baxnuea ponb
P. [lBopKiHa y cyyacHOMY NpaBO3HABCTBI 6e33anepeyHa, afxe /i0Oro HanpawoBaHHA € NOLTOBXOM AN
nofanslwnx [JOKTPUHaNbHUX po3poboK Yy cdepi npuHuMniB npaea. KoHuenuisa npuHUuMnis npasa
P. [lBopkiHa cTana BUXiAHUM MYHKTOM HayKOBMX PO3BIiJOK (K CXBanbHWUX, TaK i KPUTUUYHUX) ANs
6araTbOX HayKOBL,iB Yy CBITi.
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O. M. Yukhymiuk. RONALD DWORKIN'S CONCEPT OF THE PRINCIPLES OF LAW

In the article, the author examines the concept ofprinciples of law by the American and British
lawyer, political scientist, philosopher and legal theorist Ronald Dworkin.

Dworkin defined a principle as a standard that shoidd befollowed not because it contributes to the
change or preservation ofa certain economic, political or social situation, but because it expresses
certain moral requirements, whether they are requirements o fjustice, fairness, etc.
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Principles are characterized by the followingfeatures: abstractness (certainty in general terms):
act as a guideline; have their own weight and importance; may be in collision with other principles of
law without the necessity to invalidate one of them; implementation of the "weighing"” procedure in
case ofneedfor harmonization with other principles.

R. Dworkin's concept of the principles of law has become the starting point ofscientific research
(both positive and critical) for many scholars around the world.

Keywords: Ronald Dworkin, principles oflaw, theory o flaw.
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