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3APYBDKHUMN AOCBIA PETYJIIOBAHHSA
KPUMIHAJIbHOI BIANOBIAAJIbHOCTI
3A NMOPYLUEHHA HEAOTOPKAHHOCTI XXUTJ1A

Y cmammi npogedeno Oocnioxcenns 3apy0isncHo20 00C8i0y pecynio8aHHs KPUMIHATbHOL
8I0N0GIOATLHOCMI 3a NOPYULEHHSI HEOOMOPKAHHOCII JICUMAQ, 8 Pe3yIbmami 4020 3anponoOHO8AHO
sHecmu 0o cm. 162 Kpuminanenozo kodexcy Yxpainu okpemi sminu. Ilepedycim, epaxogyouu niosuujeHy
CYCRiNIbHY Hebe3neuHicmb NOPYUuLeHHs. HeOOMOPKAHHOCIE JHCUTAA 8 CRIBYYACH, OOYLIbHO PO32ISAHY MU
NUMAHHA BPO MOdHCAUBicms 0onognenns cm. 162 Kpuminaivnozo xkodexcy Ykpainu maxorw 03HaKo0
K6anighikosano2o ckiady KpUMIHATLHO20 NPABGONOPYUIEHHS, K U020 8UUHEHHA 3 NONEPeOHbOIO 3MOBOI0
2pynoio ocio.

Ha ocnosi susuenns 3apybiocnoco 00ceioy, npaxmuku €eponeticbkoco cyoy 3 npas aoOuHU ma
HAYioHANbHUX CYOi8 3anpONOHOBAHO GUSHAYUMU JCUMIO Y KPUMIHATbHO-NPABOBOMY DO3YMIHHI 5K
NpUMiWents, y AKomMy 0coba noCmitHo abo MUMHACOB0 NPONCUBAE, HE3ALEHCHO 8i0 NPUHANEHCHOCTIT
MAaKo20 NPUMIeHHsT 00 HCUMIL08020 POHOY, YiNb0BO2O NPUSHAYEHHS NPUMIUWEHHS, apXiMeKmypHOi
dopmu.

Cmamms 162 KK Ykpainu 3a ceoim smicmom € nodionow 00 cmamei KPUMIHAIbHUX 3AKOHIG
3apybidcrHux depaicas, AKi nepedbauaroms 8i0N0GIOANLHICHb 3d NOPYULEHHS HeOOMOPKAKHOCT HCUM.LA.
He3seaoicarouu na me, wo maxi nposgu 00 €KMUBHOI CMOPOHU KPUMIHANLHO2O NPAGONOPYUIEHHS,
nepedbauenozo cm. 162 KK Ykpainu, sik npoedeHHs He3aKOHHO20 02150y Mad 0OULYKY, € Hea1acmueumu
KPUMIHAILHUM 3GKOHAM OLIbUoCmi 3apy0isicHuX KpaiH, iXHE 30epediceHts 8 HayiOHAIbHOM) 3AKOHOOA8CMEI
€ 0oyinbHUM 3 02140y Ha nompebdy 6 000AMKOBUX 2aPAHMIAX OOMPUMAHHA NpaAsa 0codu Ha
HeOOMOPKAHHICMb HCUMAA SIK CAYAHCOOBUMU 0CODAMU NIO 4AC NPOBEOEHHS NPOYECYATbHUX Olll, MAK i
NPUBAMHUMU OCOOAMU.

Knwuoei cnosa: xpuminanvha 6i0N0Gi0anbHICMb, KPUMIHANbHE HPAGONOPYULEHHS, (HCUMIION,
«iHWE BONOOTHHS 0COOUY», HEOOMOPKAHHICb JHCUMILA.

IMocTanoBka nmpo0semu. PO3BUTOK YKpailHCHKOTO 3aKOHOJIABCTBA XapaKTEPU3YETHCS MOCTIHHUM
YIOCKOHAJICHHSIM, 3aIIPOBa/P)KEHHSIM HOBEIl Ta IHCTUTYTIB, YOMY Mae€ Tepe/lyBaTH HayKoBa po3poOka i
JOCTIPKEeHHS. MDKHAPOIHHUX CTaHIAPTIB, 3apyOiKHOTO JOCBiAY Ta MPAKTHKH, 3 METOIO MOIIYKY HaHO1IbII
e(eKTHBHUX 1 paliOHAIBPHUX pilleHb. Takuil MigXiZ € BUIIPAaBOAHUM 1 B KOHTEKCTI peryJOBaHHS
KPUMIHAIBHOT BiINOBIIAIbHOCTI 32 TIOPYIIEHHS HEIOTOPKAHHOCTI )KHUTIJIA B YKpaiHi.

[uTanHs BigMOBiATBHOCTI 32 TOPYILEHHS HEAOTOPKAHHOCTI JKUTIIA 38 KPUMIHATBHUM IMPOLECYATbHUM
3aKOHOJABCTBOM YKpaiHW i 3apyOiKHUX KpaiH MaJOAOCI]iKeHI Ta He cucTemMaru3oBaHi. BogHouac
MPOBEICHHSI TIOPIBHSUIBHO-TIPABOBHUX JOC/IKEHb Ja€ 3MOI'y BUHTH 3a MEXI HaI[lOHAJIBHOI MPaBOBOT
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CHCTEMH, MOTJITHYTH IIiJ 0COOIMBUM KYTOM 30py Ha PAJ TPaAULIHHMAX MPoOIeM IOPUINYHOI HAYKH Ta
MPAaKTUKH, PO3IIUPUTH OOpPil FOPUAVMYHUX MOIIYKIB, 3MIHCHUTH OOMIH MpaBOBOIO iH(OpPMAILIETO,
HAYKOBHMH iJ€sIMH, BPaXOBYBATH SIK MMO3UTUBHUIA, TaK 1 HETaTUBHUHN 3apyOiXKHUN IOPUIUIHUMN TOCBi
y pi3HHX cepax — y HAYKOBiH, OCBITSHCHKIH 1 mpakTuuHiit [30].

AHaJji3 ocTaHHix gocaimkeHs Ta myOsikaniii. Okpemi NHUTaHHS PETyMIOBAHHS KPUMiHAIBHOT
BIIMOBIJANBHOCTI 3a TOPYIIEHHS HEIOTOPKAaHHOCTI JKHUTIA aHami3yBamu ¢axiBii B cdepi K
KPUMIHAJIBHOTO, TaK 1 KPUMIHAJIBFHOTO TPOIECyalbHOro TpaBa, 30kpema II. M. boGumHchkuit [6],
C. . Jluxosoi [2], . A. Mopksina [3], I. L. IIpucroxmntoka [1], I1. 1. Canis [4], FO. b. Xim’sxka [5].
[Ipote okpemux mpanp, siki Oynu O TPHUCBSUCHI aHaNi3y MOCBiLy pEryJIOBaHHS KpUMiHAJIbHOI
Bi/INOBITAJIGHOCTI 32 MOPYILIECHHS HEJOTOPKAHHOCTI KHTJIA, a caMe 00’ €KTy Ta MpeAMETY KpUMiHAJIbHUX
NPaBOMOPYIIEHh y KPUMIHANBHUX 3aKOHAaX 1HO3EMHHUX AEpiKaB Ta YKpaiHH, HEIOCTaTHbO, UMM i
00yMOBITIOETBCSI aKTYaJIbHICTD TAKOTO TOCTIIKSHHSI.

MeTto10 cTATTi € 31iHCHEHHS aHANi3y JOCBily PETYJIIOBaHHS KPHUMiHAJIBHOI BiJOBiAaIbHOCTI 32
MOPYIIEHHS HETOTOPKAHHOCTI JKHUTIa 32 KPUMIHAIFHUM 3aKOHOJIABCTBOM JIESKHUX 3apyOKHHX KpaiH
Ta YKpaiHu.

Bukaan ocHoBHOro martepiaay. JlocmiDKeHHS BiATIOBiZANbHOCTI 32 BYMHEHHS KPUMiHAIBHO
KapaHOTO JisSTHHS € HEMTOBHUM O€3 PO3TIIIAY 3apyOiKHOTO TOCBiAY 11 perymtoBaHHS. AJlKe, SK CIyIITHO
Bkazye C. C. SliieHKo, «IOpiBHIHHS Ja€ MOMJIMBICTH OaulTH CITUTPHE Ta BiIMiHHE, Oa4lTH SK HEIONIKH,
TaK 1 Kpallli 3pa3Ky BUPIIICHHS MIEBHUX MUTaHby [7]. Po3risiHeMo 0co0IMBOCTI peryiaMeHTallii KpuMiHATBHOT
BiIMOBIAJIBHOCTI 32 MOPYLICHHS! HEJOTOPKAHHOCTI JKUTJIA 38 3aKOHOJaBCTBOM OKPEMHUX 3apyOiKHHX
JepKaB.

Crartsa 170 KK Boarapii (Pozgin IV «[lopyiieHHss HeIOTOPKaHHOCTI KUTIIA, TpUMIlIEHHs a0o
TPaHCHOPTHOTO 3aco0y») Tepeadadae BiAMOBIJANBHICT, 332 MOPYLICHHS HEJOTOPKAHHOCTI KHTJIA.
3o0kpema, AKIIo 0coda, SKa MPOHUKAE B )KUTIIO, [0 BHKOPHUCTOBYETHCS 1HIIIOI0 0CO00T0, 3aCTOCOBYIOUH
JUTSL T[LOTO CHJIY, TOTPO3Y, XUTPICTh, CIPUTHICTh, 3JOBXKHBAaHHS BJIAM00 ab0 CrHeIialbHI TeXHIYHI
3aco0wm, I KapaeThCsl MO30aBICHHSAM BOJII Ha CTPOK IO TPHOX POKIB ab0 MpoOalli€ro Ha CTPOK /0
mectu MicamiB (4. 1 ct. 170 KK Bonrapii). fAkimo Bka3zani Aii Oyio BYNHEHO BHOYI, 13 3aCTOCYBaHHIM
30poi, nBomMa abo Oinmbie ocobaMu, BOHH KaparoThCsl M030aBIEHHSIM BOJI Ha CTPOK BiJ OHOTO O
m’sti pokiB (4. 2 ct. 170 KK Bbonrapii). fAxmo nii, nependaveni 4. 1 cr. 170 KK Bonrapii 6ymu
CIpPSIMOBaHI IMPOTH JKUTIA, TPAHCIIOPTHOTO 3aco0y abo ciay)kO00BOrO NpUMIIIEHHS OCOOH, sKa
KOPUCTYETHCSI MIKHAPOJHHUM 3aXHUCTOM, BOHHM 3yMOBIIOIOTH TIOKapaHHS sIK MMO30aBJICHHS BOJI Ha
CTPOK BiJI OJIHOTO JO It pokiB. Skmio uii, nependadeni 4. 2 c¢r. 170 KK Bosrapii Oyiu BuuHeHi
IOJI0 KHUTJA, TPAHCIIOPTHOrO 3aco0y abo CiayxkO0BOr0 MNPHUMIIIEHHS OCOOH, sIKa KOPUCTYETHCS
MIDKHApOJHUM 3aXHCTOM, BOHHM KaparoThCs 1MO30aBICHHSIM BOJII HAa CTPOK BiJl IBOX IO BOCBMH POKIB
(1. 3 ct. 170 KK Bozrapii). Skmio ocoba, ska HE3aKOHHO 3aJIMIIAETHCS B )KUATII 1HIIIOI 0COOH BCymeped
SIBHIM BUMO31 3aJIHIITUTH HOT0, KapaeThes MO30aBICHHSM BOJII Ha CTPOK JI0 OJHOTO poky (4. 4 cr. 170
KK Bonrapii) [8].

Crartsa 264 KK Jdanii (I'naBa 27 «KpumMiHasibHI paBoNOpyILIEHHS NPOTH TiAHOCTI Ta OCOOMCTHX
npaB JIOJWHW») TNependadae Taki albTepHATUBHI AisHHS: 1) OTpUMaHHS HE3aKOHHOTO JIOCTYIY IO
JKUTIA 1HIIOT ocoOM abo IHIIOTO HAJEXKHOTO il MPUMIMIEHHS, 0 SKOTO HEMae BUIBHOTO JOCTYILY;
2) BiMOBa 3aJMIIUTH XUTIO ab0 3eMeNbHY JUISHKY 1HINOI 0cOOM Ha BUMOTY 0coOH, SIKid BOHHU
HaJle)kaTh. BUMHEHHS 3a3Ha4eHUX MisSHb KapaeTbes mrpadom abo Mo30aBiieHHSAM BOJII Ha CTPOK JIO
[IECTH MICSLIB.

Y 4. 2 cr. 264 KK [anii 3akpituieHi O3HaKM KBaJi(iKOBAaHOTO CKJIAAY KPHUMiHaJIBHOTO
NPaBONOPYILIEHHS — CHelialibHa MeTa — OTpUMAaTH 1H(OpMaIlilo, NPUHAIEKHY 10 KOMEPUIHHOT TaEMHHULI
a00 3a IHMIKX 0COOIMBO OOTSIKYIOUMX 0OCTaBHH, 30KpeMa 3aloJisTHHAM 3HAYHOI MaiiHOBOT ILIKOIH, 110
KapaeThCsl 030aBJICHHIM BOJIi Ha CTPOK J0 IIECTH POKiB [9].

VY cr. 314 KK EcToHii 3aKpiluieHO BiANOBIAANBHICT 32 HE3aKOHHUK OOILIYK 1 BHCEIEHHS XKHUTJIA.
CrieniayibHAN CKJIa]] 3a3HAYEHOT0 KPUMIHAIBLHOTO MPABOMOPYIICHHS! CTAHOBUTh HE3aKOHHE BUCEIICHHS,
BYMHEHE IOPUANYHOI0 0c00010 (4. 2 cT. 314 KK Ecronii) [10].

YV KK Xopsarii 10105xeHHs TIPO MOPYIIEHHS HEIOTOPKAHHOCTI )KUTIIA 200 CITy)KOOBOTO MPUMIIIICHHS
(ct. 141 KK Xopsatii) MicTsaTbes y po3fisni «KpuMmiHabHI MpaBOMOPYIICHHS! TPOTH MPHUBATHOCTI.
3a3HavyeHa CTaTTs OXOILTIOE TaKi MisiHHS: 1) MPOHUKHEHHS /IO KHUTJIA YH CIIY>KOOBOTO PUMIIIEHHS 200
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OTOPOKEHOT TePHUTOPii, MPUHAIEKHOT 10 BKa3aHUX KHUTIa a00 MPUMILICHHS; 2) BiIMOBa 3alUIINTH
KHUTIO ad0 MPUMIILIEHHS Ha BUMOTY YIIOBHOB2)KEHOI OCOOM, IO KapaeThcs MO30aBICHHAM BOJI Ha
CTPOK JO OIHOTO POKy. SIKIIO BHIIe3a3HAYeH1 MisTHHS BUMHSIOTHCS CIY’)XKOOBOIO 0c000r0 Mix yac
BUKOHaHHS (QYHKIIH nep>kaBu abo CiIy>KOOBUX OBHOBaKEHb, BOHU KaparoThCsl T030aBICHHSM BOJI Ha
CTPOK 10 TphoX pokiB (4. 2 cT. 141 KK Xopsarii) [11].

VY KK Yexii HEIOTOpKaHHICTh JKUTIA PO3IIISAAETHCS SIK KpUMiHAJIbHE MPaBONOPYILIEHHS HPOTH
cBoboau. Cr. 178 KK Yexii «BTroprHeHHs Ta NPOHUKHEHHS» Mependavae BiAMOBiAaIbHICTH 3a:
1) HenmpaBOMIpHHMI BXiJ 10 )KUTIIa a00 HEMpaBOMipHE epeOyBaHHs B KUTII (KapaeTbes M030aBIeHHIM
BOJIi Ha CTPOK JO JBOX POKiB); 2) Ti cami Aii, MOeAHaHI i3 3aCTOCYBaHHSAM HAaCHIJIbCTBA, TOIPO30I0
Horo 3acrtocyBaHHS a00 TMOJOJAHHSM MEPEIIKOJl, BCTAHOBICHHS SKHX CHPSMOBaHE Ha YHUKHECHHS
HEMpPaBOMIpHOTO TepeOyBaHHS B JKHUTII CTOPOHHBOI 0coOM (KapaeThes MO30aBICHHSM BOJII HA CTPOK
J0 JBOX pOKiB); 3) Ti cami Jii, MO€qHAHI i3 3aCTOCYBaHHSIM HACWJIBCTBA ab0 TOTPO30K0 HOTO
3aCTOCYBaHHS, ITiJ] 9ac SKOT0 BUKOPUCTOBYETHCS 30p0si, HAMEHIIIE 111010 1BOX 0ci0 [12].

UYactuna 1 crarti 160 KK I'py3ii nependayae BiANOBiaNbHICT 32 MOPYIIEHHS HEAOTOPKAHHOCTI
XKHTIa a00 1HIIOTO BOJIOJIHHA OCOOH, sIKE OXOIUTIOE: HE3aKOHHE MPOHUKHEHHSI, HE3aKOHHUN OOMIYK y
XU a00 B IHIIOMY BOJIOAIHHI OCOOM BCyIeped BOJIi BJIACHWKA, a TAKOX iHIII JiSHHS, SIKI TIOPYILIYIOTh
HEJOTOPKAHHICTh XKUTIA (KaparoThes mTpadgoM abo BUMPABHUMHU POOOTaMHU Ha CTPOK JIO IBOX POKIB,
JIOMAIITHIM apelToM Ha CTPOK BiJl IECTH MICSIIB 10 OJHOTO POKY a00 M030aBJICHHSAM BOJIi Ha CTPOK
1o 1Box pokiB). Y u. 2 c¢t. 160 KK I'py3ii BU3Ha4YeHI 03HAKK KBaJli(hiKOBAHOTO CKIIAy KPUMIHAIEHOTO
MIPaBOIOPYIIIEHHST — BUMHEHHS JIISTHHS 13 3aCTOCYBaHHSM HACHIIBCTBA 200 IOTPO30I0 HOTO 3aCTOCYBAHHS,
CIPUYMHEHHS 3HaYHOI MIKOAM (KaparoThesi mTpadom abo JOMAITHIM apelmToM Ha CTPOK Bil OJHOTO
JI0 IBOX POKIB a00 1030aBJIEHHSIM BOJIi HAa CTPOK BiJl OAHOTO A0 TPHOX POKIB 3 M030aBICHHIM IpaBa
BOJIOAIHHS 30po€eto abo 6e3 Hporo). Kpim Toro, y 4. 3 ct. 160 KK I'py3ii Bu3HaueHI 03HaKH 0COOIUBO
KBaJi()iKOBAaHOTO CKJIaJy KPUMiHAIBHOTO MpPaBOMOPYLICHHS — BUMHEHHS MisHHS TPYIOI 0ci0, 3
BUKOPHUCTAHHSAM CIIy’KOOBOI'O CTAHOBHMIIA, 13 3aCTOCYBaHHSAM 30poi a00 HEoTHOPa30BO (KaparoThCs
mrpadom abo mTo30aBICHHAM BOJI Ha CTPOK BiJ ABOX JO II'SITH POKIB 3 TO30aBICHHSM IIpaBa
o0iiMaTH TIeBHI mMocaau abo 3aliMaTHCs NIEBHOK JISUTBHICTIO YU MpaBa BOJIOIHHS 30po€ro abo 0e3
Hporo) [13].

KpuMiHanpHa BiqOBITATBHICTS 32 TIOPYIIEHHS HETOTOPKAHHOCTI JKUTIA JOKJIAJHO PErJIaMEHTOBaHA Y
KK Izpainrw. I[epenycim y cr. 34 KK [3painto BU3HAUYEHO MOHSATTA «OKHUTJIO» B 3HAYEHHI I[HOTO
HOPMATHBHO-TIPABOBOTO aKTa SK NPUMINICHHS, OyZiBist abo ii vacTuHa, gKki THepeOyBalTh y
PO3MOPSKEHH] BIaCHWKA a00 KOPUCTYBava JIIsl IPOKUBAHHSA 1X, iXHBOI ciM’1 a00 iXHIX MpaIliBHUKIB,
HaBiTh y TOMY BUTIQJIKY, KOJIM BKa3aHi 0cOOM (PaKTHYHO HE MPOKHUBAIOTh Y 3a3HAUYEHHUX MPUMILIICHHSX.

Takox y KK I3paino po3mexoBaHO MOPYIIEHHS HEIOTOPKAHHOCTI XHTJIA, SIKE BUMHSAETHCS
ciry>k00BUMH Ta MpuBaTHUMU ocobamu. A came y 4. 2 ct. 280 KK I3painto BkazaHo, 1110 TpOHHUKHEHHS
70 KUTIA BCymeped BOJI ocoOW, 0e3 Hale)KHUX IMiJICTaB, BiJMOBITHO 10 3aKOHy abo 3 Horo
MOPYLIEHHSIM, PO3IJISAAETECA SIK 3JIOBXKHMBAaHHS CIy)XKOOBUMH INOBHOB)XEHHSIMH, SIKE KapaeTbCs
no30aBaeHHsIM BOJi Ha cTpok Ha Tpu poku [14]. ¥V ct. 405 KK I3painto «3nmamyBaHHs, BXin Ta
BTOPTHEHHS» Mepea0avyaroTh BiMOBIAAIBHICTD 32 Taki Ail: 1) 31aM yacTUHU OymiBII, BIAUYMHEHHS 3a
JIOTIOMOTOI0  KJTFOYa, TIONIKO/DKEHHS IBepel, BIKOH abo 1HIIMX 4YacTWH OyIiBii, sIKi 3armo0iraroTh
BUTBHOMY BXOAY 10 OYiBIli; 2) BUKOPUCTAHHS 3aCO0IB, CIIPSIMOBAHUX Ha 3IIaMyBaHHS; 3) MPOHUKHEHHS
10 OyiBil crmocoOoM Torpo3, oOMaHy, B pe3y/ibTaTi 3MOBH 3 000010, sika rnepedyBae B OyiBii abo
Yyepe3 BUKOPUCTAaHHS KOMYHiKalild, HEMpU3HAYEHUX 0 BXOAy 4M Buxoay 3 Oynisii [14]. Ilpuuomy
BignoBigHo 10 ct. 409 KK I3painto HasBHICTb Yy 0COOHM MPEIMETIB, SKi MOKYTh OyTH BUKOPUCTaH1 AJIs
3710My 200 MPOHUKHEHHS 10 OymiBiIi, nMepeOyBaHHIO SKMX Y 0C00l HE HAJaHO PO3YMHOTrO MOSICHEHHS,
KBaJi(iKyIOTBCS HE SIK Ha TOTYBaHHS 1O 3JaMyBaHHS, a SK OKPEMHUIl 3JI04MH, SIKUH KapaeThes
11030aBJICHHSIM BOJIi CTPOKOM Ha TpH pokH [ 14]. Takox 3a ct. 410 KK I3painto camocTiiinii kBamigikarii
MiJISTal0Th 00CTaBUHK, 00YMOBIICHI HAMIpOM BUMHHUTH 3JIaMyBaHHS a00 BTOprHEHHs: 1) HasBHICTh
30poi abo mpeaMeTiB, SAKi MiAMA0Th HeOe3Iell HINX JIFoIeH; 2) HasBHICTh pedeil, SKi CBiq4aTh Npo
HaMip BUMHHUTH 3JI0YMH Y MPUMIIIEHH]; 3) MacKyBaHHs 30BHIIIHOCTI 3 METOI0 BUMHEHHS B MPUMIIICHHI
3704KHY; 4) TPUXOBYBaHHS CBO€i MPHUCYTHOCTI B OyxiBmi. 3a 3a3HaveHi JMisiHHS TepeadaucHo
MOKapaHHs SIK 1030aBJIeHHS BOJIi Ha CTPOK I’ ATh POKiB [14].
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3rigno 3i cr. 406 KK I3painto mo30aBieHHsIM BOJi Ha CTPOK A0 I'SITH POKIiB KaparoThcs BXif i
BTOPTHEHHS [0 JKUTJa Ta MPUMIIIEHHs, BJIBEAEHE JUIsI MOJIUTBH, a TAaKOXX IepeOyBaHHSA B HUX 3
METOI0 BUMHEHHSA 37I04YMHY (4. 1). BTOprHeHHS B XUTIIO a00 MICIE TSI MOJIUTBH 3 METOI) BUMHEHHS
KpPaADKKH a00 TSDKKOTO 3JI0YMHY KaparoThes 030aBIeHHSIM BOJII Ha CTPOK ciM pokiB (4. 2 c1. 406 KK
I3paimio). Y. 1 ct. 407 KK I3paimo nepenbadae BianoBiadbHICTh 32 BTOPTHEHHS A0 OY[IiBIi, sIKE HE €
JKUTIIOM Ta HE MpPU3HAYEHE IS MOJUTBH, 3 METOI0 BUYMHEHHS KPaADKKK ab0 TSHKKOTO 3J0YHMHY, IO
KapaeThCsl MO30aBJICHHSM BOJIi HA CTPOK I'ATh POKiB. BTOprHeHHs B Taki MpUMIIIEHHS 3 METOIO
BUMHEHHS KPaaiKKH ab0 TSDKKOTO 3JI0YMHY KapaloThCsl M030aBIEHHSIM BOJIi HA CTPOK CiM POKiB (4. 2
ct. 407 KK I3painto). Takox, Bimgnosimao a0 cr. 408 KK I3paimto, sikmio 3mounHu, nependadeHi
crartamu 406 ta 407, Oynu BUMHEHI 13 3aCTOCYBaHHSAM BOTHENAJIHHOI a00 XO0JIOAHOT 30poi, BUHHOMY
MIPU3HAYAETHCS TIOJIBOEHE TIOKAPAHHS, TIepeadadcHe 3a3HaueHUMH CTATTSIMH [ 14].

I'maBa II posminy X KK Icmamii (3moumHm, sKi MOCSTarOTh Ha TPHUBATHICTH, TIAHICTH Ta
HEJOTOPKAHHICTh JKHTJIA) Iepeadadae BiMMTOBITANBHICTh 32 HE3aKOHHE BTOPTHEHHS IO JKHTIA Ta
nyOJIiYHO TOCTYMHHUX NPHUMILIEHb, HaJSKHUX IOpUAMYHUM ocobam. Tak, ocoba, ska, He Oyaydu
BOJIOJITBIIEM KUTIIA 200 HE MAlOUM iHIMUX 3aKOHHUX ITiJICTaB, MPOHUKAE JI0 )KHUTIA 1HIIOI ocodu abo
MIPOJIOBXKY€E Mepe0yBaTH B HHOMY BCYIEped BOJI BOJOUIBIS KHUTIA, MiAJISATA€ MOKAPaHHIO LIOAO
VB’ S3HEHHSI Bijl MIECTH MICALIB 10 MecTH pokiB (4. 1 cT. 202), a sSKII0 3a3HAYEHi MiSTHHS MOETHAHI 13
3aCTOCYBAaHHSIM HACHUJIbCTBA UM 3AIAKyBaHHAM — YB’S3HEHHS BiJ OJHOIO JO YOTHUPHOX POKIB i
mrpadom.

VY cr. 203 KK Icnanii mependadeHo BigNOBiNATbHICTE 32 BTOPTHEHHA B ITyOJIYHO JOCTYITHI
BOJIOMIHHA FOPHANYHOI OCOOM MPHBATHOTO Ta MMyONIYHOTO TIpaBa, YCTAaHOBH, 3aKJIagd, 30KpeMa
TOPTOBENIbHE MPUMIIIEHHS, 11032 4acoM, Y SIKUM BOHM BIAKPHUTI Ui BiABiIyBadiB ab0 BCyIeped BOJi
BJIaCHUKA MpuMilieHHs (YB’SI3HEHHS BiJ IIECTHU MICALIB 10 OJHOTO poky) (4. 1 ct. 203). Lli cami nii,
MOETHAH] 13 3aCTOCYBaHHSIM HACWJIBCTBA YW 3AISAKYBaHHSM, KapalOThCs YB’SI3HEHHSM BiJ IIECTH
MICSIIIB 10 TPHOX POKiB (4. 2 cT. 203).

BignoBiganbHicTh MpeACTaBHUKA OpraHy JAep)KaBHOI Biaau abo odimepa myOniyHOI Ciry:KOM
HE3aKOHHE BTOPTHEHHS N0 XHUTIa a00 BOJOMIHHS OpUAMYHOI ocobu BcTaHoBieHa B cT. 204 KK
Icmanii. L5 cTarTs perimaMeHTye TpU MisTHHA: 1) MPOHUKHEHHS 10 KUTJIa a00 BOJOJIHHS IOPHIAIHOT
0co0M 3a BIICYTHOCTI OOCTaBMH 1 TMiACTaB, Mepen0dadeHUX 3aKOHOMABCTBOM; 2) BUWHEHHS M,
nependoaueHux ct. 202 KK Icnanii; 3) BunHenHs niid, nepexpdauenux cr. 203 KK Icmanii [15].

Crarrs 72 KK Kanagu nepenbavae BiIOBiIabHICTh 32 HACHJIbHHUIIBKE BTOPTHEHHS J0 JKUTIIA,
1o nepedyBae B MUPHOMY BOJIOJIiHHI 1HIIIOT 0COOH, SIKE TIOPYIIY€e 3BUYAWHUH MOPAJOK KOPUCTYBaHHS
MaiiHOM. BojHOUaC HeMae PUINIHOTO 3HAYEHHS, YU Ma€e 0co0a MpaBo BXOJUTH B HEPYXOME MaiHO,
gyl Mae 1 ocoba Oynb-sKi HaMmipy 3aBOJNIOJITH HEpyXoMHM MaiHOM. KpiM TOro, muTaHHS Mpo
3aKOHHICTh TIepeOyBaHHS KUTIA y (PAKTUIHOMY BOJIOAIHHI MOTEPITIIIONO BUPINIYIOTHCS BiJIOBITHO JI0
3akoHy. 3rimHo i3 cT. 72 KK KaHanu HacuiIbHUIIBKE BTOPTHEHHS JI0 JKHUTJIA KapaeThes MMO30aBICHHS
BOJIi HA CTPOK HE OinbIle JBOX pokKiB [16].

BigmosigHo mo 4. 1 cr. 143 KK Jlatsii (Po3nin XIV. KpumiHanbeHi 37109MHA POTH OCHOBHHX
npaB Ta cBOOOJ 0COOM) HE3aKOHHE MPOHUKHEHHS B JKUTIIO MPOTH BOJI OCOOM, SIKa TaM MPOXKUBAE,
3YMOBIJIIO€ ITOKapaHHs Y BHJII apeluTy ado rpoMajchbkux pooit, abo mrpad. Y u. 2 cr. 143 KK Jlarsii
nepeadadeHo, 10 BYUMHEHHS X CaMUX JIill i3 3aCTOCYBaHHSM HAaCHJILCTBA, MTOTPO3, lIaxpaicTea abo
Yyepe3 MPUCBOEHHS MIOBHOBAKEHB TMPAIiBHUKIB JIEPKABHOT CIyKOU KapaeThes M030aBICHHSM BOJIi Ha
CTPOK JI0 ABOX POKiB a00 apemrom, rpoMajicbkuMu podotamu abo mrpadom [17].

Y cr. 165 KK JlurBu (po3ain XXIV KK «3mounHn npotu mopymeHHs HEJOTOPKAaHHOCTI
NPUBAaTHOTO >KUTTS) BU3HAYCHO TaKi O3HAKM HE3aKOHHOTO MOPYLICHHS HEAOTOPKAHHOCTI >KHUTIIA
ocobu: ocoba, siKka HE3aKOHHO, TAEMHO YH BIJKPHUTO, BIAIOYHCH 10 0OMaHy, HACHILCTBA, a00 iHIINM
CIOCOOOM TIPOHUKAE B JKUTIOBHH OYJWHOK, KBAPTUPY UM 1HINE JKUTIOBE MPHUMIIICHHS, OXOILTIOIOYN
OXOPOHIOBaHY TEPHUTOPIIO JKUTIA, BCYIIEped BOJIi BIACHHKA a00 YIIOBHOBaKEHUX HHUM 0cib [18].

Crarts 179 KK MoamoBu riepeibadae BiAIOBIIaIbHICT 33 MOPYIICHHS HEIOTOPKAHHOCTI JKUTIIA,
a caMme 3a: HE3aKOHHE NMPOHUKHEHHS 10 MICI MPOXHBaHHS abo mepeOyBaHHS 0cOOW; HE3aKOHHE
nepeOyBaHHs B MPHUMIIIEHHI 0€3 3roj 0COOH; BiJIMOBY 3aJHIINTH MPUMIIICHHS HAa BUMOTY 0COOU;
HE3aKOHHUM o0myk Ta ornsa. IlepemiveHi mistHHS KaparoTbesi mrpadom y posmipi 650 ymMoBHHX
OIMHUIIB (0ZJHA YMOBHA oAMHHL A0piBHIOE 50 nesim — 1. 64 KK Momnnosu), rpoMaicbkuMu poOoTaMu
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Ha cTpok Big 100 mo 200 rogun abo mo30aBiIeHHSIM BOJIi HAa CTPOK JO ABOX pokiB. Ti cami mii, ski
CYIPOBOJDKYIOTBCS 3aCTOCYBaHHSIM HACHJIbCTBA a00 IOTpo30I0 HOTO 3acCTOCYBaHHSA, KaparoThCs
mrpadom y po3Mmipi Bixg 550 mo 950 ymoBHUX oaMHHUIE 200 TPOMAIACHKUMH pOOOTaMU Ha CTPOK Bij
140 mo 240 romuH, abo 030aBICHHIM CBOOOIN HA CTPOK A0 TphoX pokiB (4. 1 ct. 79 KK Monnosn).
Takox, BimmoBigHO 10 4. 2 c1. 167 KK Monmosu, nisHHA, TepeadadeHi yactTiHaMu 1 Ta 2 3a3Ha4eHol
CTaTTi, BYNHCHI 3 BUKOPHCTAHHSIM CIIy>)kOOBOI'O CTAaHOBHWINA, B CKJaJli OpraHi3oBaHOi rpymu abo
3JI0YMHHOI OpraHizamii KaparoThcs 030aBICHHSM BOJIi HA CTPOK BiJ JBOX JI0 I1’ATH PokKiB [19].

VY xpuminansHOMY 3akoHOAaBcTBi ®PH mopyiieHHS HEJOTOPKAHHOCTI JKHUTIA PO3TIISAAETHCS
SK KpUMiHaJIbHE TPaBOMOPYIIEHHs MPOTH cychinbHoro nopaaky (po3xin VII KK ©PH). Bignosigno
mo cr. 123 KK ®PH xpumiHanpHIN BIOMOBIAAIBHOCTI MiIsATae ocoda, sKa MPOHHUKAE B: 1) KHUTIO;
2) IpUMIIIEHHS, Y SKOMY oco0a 3MIMCHIOE MiAMPUEMHUIBKY IiSUTBHICT; 3) OTOPOKEHY 3e€MENbHY
JUISHKY, sIKa HAJISKUTH 1HIIIH 0c00i; 4) MpUMIlIeHHs, 3aKpUTI Ui CTOPOHHIX 0ci0 i mpu3HaueHi s
TPOMaJICEKOTO KOPUCTYBaHHS a00 I'pOMaJCbKOTO TPaHCIOPTY, a TakoX SKIIO ocoba mepedyBae B
3a3Ha4eHHUX MPUMIIICHHAX 0e3 3aKOHHMX MiJCTaB a00 BiMOBJIAETHCS 3AJIMIINTH 3a3HAYCH] MPUMIIICHHS
Ha BUMOTY YIOBHOBa)XeHOI OcoOM. BUmHEHHS BKa3aHMX [isSHb KapaeThCs 1MO30aBIECHHSIM BOJI Ha
CTPOK JI0 OJTHOTO poKy abo rpomoBuM mrpadom [20]. 3rigHo i3 CTaNo MPaKTHKOO MPaBO3aCTOCYBAHHS
BIJIMOBIIaIbHICTD 32 IIi€1 CTATTEI0 HACTAE IO/I0 MOPYIICHHS HEJJOTOPKAHHOCTI IIBUHTAPS, OTOPOJIKEHI
3eMeJbHI IUISHKA CiIbCHKOTOCIIOIaPCHKOTO MPU3HAYEHHSI Ta JIICOBI JINISTHKH, CIIy>KOOBI MPUMILIICHHS
W IIMSHKA MarasyHiB, aBTO3alPaBHUX CTaHIIIM, TOPOAH, TOMABIP S, MAPKyBaJbHI MallaHYVKH, BUCEJICH]
Ta IpU3HAYeHi 10 3HOCY momentkanHs [20].

Crarts 124 KK ®PH mnepenbauae BiANOBIAAIBHICTh 3a TSDKKE IMOPYIICHHS HEIOTOPKAHHOCTI
KHUTJIA, SIKE TMOJSTa€E B CIUIFHOMY, 3aBYACHO Y3TO/DKEHOMY KiTbKOMa oco0aMH NpPOHHWKHEHHI J0:
1) npuMiIlieH s, Y SIKOMY 3IiHCHIOETbCA MiANPUEMHUIBKA AisUTBHICTB;, 2) OTOPOKEHOI 3eMeNbHOT
TUISTHKY, SKa HAJIeKUTh IHIIIKA 0co0i; 3) 3aKpUTHUX MPHUMIIMEHb, MPU3HAYCHUX JUII TPOMAICHKOTO
KOPHCTYBaHHS, 3 METOI0 BYMHEHHS HACWIBHUIBKAX Oifl 1M0A0 0ci0, ski mepeOyBaloTh y TaKuX
MPUMIIIEHHSX, @ TAKOX MOIIKOPKEeHHs MaiiHa [20].

UYactuna 1 ct. 138 KK HigepaanaiB BcTaHOBIIOE, 1110 Oy/b-Ka 0c00a, sika HE3aKOHHO MPOHUKAE
B JKHTJIO 200 OTOPO/KEHY KiMHATY YH MPUMIIICHHS, III0 BUKOPHCTOBYETHLCS 1HIIIO 0CO00F0, a0 siKa,
HE3aKOHHO 3aJIMIIAIOYKMCh TaM, HE BHUXOAMWTh HETaHO MICIS TOro, SIK NMPOXaHHA Mpo Ie Oyio
BHCJIOBJIEHO YIIOBHOBaXCHOIO 0C00010, KapaeThes M030aBIEHHIM BOJIi HA CTPOK JI0 OJIHOTO POKY a0o
mrpadoM TpeThoi Kareropii. Ocoba, ska NPOHMKIA A0 MPHUMIMIEHHS 3a JOMOMOTO ITOI0JIAHHS
MepemKoa ado mij0oupaHHs BiIMUUKH, CIOCOOOM 00MaHy, 30KpeMa uepe3 MepeBasraHHs B iHITY 0c0o0y
abo mpe’siBIIeHHs CaNTBIIOBAaHNX JOKYMEHTIB, 32 BUHSITKOM MOMWJIKH, Y HIYHHI Yac BBAXKAThCS TAKOIO,
0 BYMHMIA BTOprHeHHs (4. 2 cT1. 138). KBanidikoBaHuii ckias 1b0ro KpUMiHAIEHOTO MPABOMIOPYILICHHS
XapaKTepU3YEThCsl BAMHEHHSIM i, iependavennx 4. 1 cr. 138 KK Higepnanais, 1o cympoBOKYIOTECS
BHCJIOBJICHHSIM TIOTPO3 1 3AIIIKYBaHHSIM IIOTEPIILIOTO.

VY 4. 1 cr. 138a KK Hinepnanni nependaueHo BiAMOBiTaIBHICTS 32 HE3aKOHHE POHUKHEHHS Ta
nepeOyBaHHS B JKUTIII YU MPUMIIIEHHI, SKUMU IPAaBOMOYHHUI BIACHUK HE KOPUCTYETHCS, a Y 4. 2 i€l
CTaTTi — 3a Ti caMi JIii, BUNHEHI i3 3aCTOCYBAaHHSIM MIOTPO3 Ta 3AJIIKYBaHHS MOTepriux [21].

3rigno 3i cr. 268 KK Hopserii (rnaBa 24 «3axuct oco0ucToi cBOOOAN Ta CIOKOIO») Oy/b-iKa
ocoba, sika 0e3 J03BOJy NMPOHUKAE B OYAMHOK iHIIOI 0coOu abo B IHINE Micile, 0 SIKOTO HEMae
BUTRHOTO JIOCTYNy, a00 3aJMIIAEThCI B TAaKOMy Micli Oe3 JO3BONY, Kapaerbcs mmTpadoMm abo
1mo30aBJIEHHSM BOJII Ha CTPOK He Oinblie JBOX pokiB. Takox oco0a, sKa 3aJMIIAE€THCS B YYKOMY
BOJIOJIIHHI 0e3 T03BOITY BCyIepey MPOXaHHIO HOTO BOJIOMUIBLIS, Mmijuisrae mTpady [22].

Y KK MaabTH pO3MEKOBAaHO BiANOBIAAJIBHICTh 32 HE3aKOHHE BTOPIHEHHS JIO YKUTJIA, BUMHEHI
ciry>k00BUMH Ta npuBaTHUMH ocobamu. Tak, ct. 136 KK Manstu nepeabavae BinnoBigaibHICTH
oinepa myOmiyHOI ciry:k0M abo IEepKaBHOTO CITY>KOOBIISI 32 NPOHUKHEHHS 10 KUTJIOBOTO OYAMHKY
a00 IHIIOrO MPHUMIILICHHS 3a BIJCYTHOCTI BCTAaHOBJIGHHMX 3aKOHOJABCTBOM IIIJICTaB, IO KapaeThCs
mrpadoM Ta yB’S3HEHHSIM Ha CTPOK JO TPHOX MicsIiB. Y 3a3Ha4eHill CTAaTTi MIiCTHUTHCS CHelianbHa
HOpMa MI0JI0 HOPMH TPO TIEPEBUIIICHHS CITY>)KOOBHX TTOBHOB)KEHD 1 3JIOBXKMBaHHS BiaJIor0. HatroMicTb,
3rigHo 3i cr. 339 KK MaunbTu, BIANOBITAIBLHOCTI MijIArae 0coda, ska MPOHUKIA JI0 XKHUTIA iHIIOL
ocoOu 0e3 11 Bizoma uepe3 oOMaH abo nepelyBae y KHUTIi Beyneped il BUMo31 3anummTy ioro [23].
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Kpuminansauit konexc PymyHii nepea0adae BiAMOBiNaNBHICTD 32 HE3aKOHHE MPOHUKHEHHS SIK 110
JKUTJIa Ta IHIIOTO BOJIOAIHHA OCOOH, TaK i /IO BOJIOJIHHS IOPUAWYHOI OCOOHM. 30KpemMa, O3HaKaMu
TIEPLIOrO € IPOHUKHEHHS OYAb-IKUM CIIOCO00M Y OyAMHOK, KIMHATY, MPUMIILECHHS Y1 1HIIIE BiIOKpEMIICHE
Miciie 6e3 3roam ocolOW, y KOPHCTYyBaHHI SKHX Tepe0yBaloTh IIi MpHUMIMmIeHHsS, abo BimMoBa iX
3aUIIATA HAa BUMOTY 3a3HadeHoi ocobu (4. 1 cr. 224 KK Pymynii). Bkazani missHHS KaparoThCs
no30aBJIEHHAM BOJII HA CTPOK BiJ TPHOX MICAILIB 0 IBOX POKiB abo mrpadom. Yactuna apyra ct. 224
KK Pymynii nepenbauae o3Haku KBalihikOBaHOTO CKJIaAy KPUMIHAJIBHOTO MPABOMOPYLICHHS, IO
PO3TIISAIAETHCSA, a caMe: BUMHEHHS MiSTHHSA 030pOo€HMMH oco0aMM B HIUHHI dac abo 3a JOMMOMOTOI0
Bradi cede 3a inmry ocoly. CaHKIisi HOpMH, 3akpimuieHoi y 4. 2 cr. 224 KK Pymynii, nepenbdaqae
MMOKapaHHs SK IM030aBJICHHS BOJII HAa CTPOK BiJ IMECTH MICSIIIB IO TPHOX POKIB abo mTpad.

VY 4. 1 cr. 225 KK PymyHii nependadeHo BiAMOBiAaNbHICT 32 MPOHUKHEHHS PI3HUM CIIOCOOOM Y
Oyzap-sike TMPHUMILICHHS, J¢ IOpUAUYHI 4u (i3udyHi 0coOW 3AIHCHIOIOTH NpodeciiiHy MisIBbHICTb, a
TAaKOX 3a BIIMOBY BiJl IXHBOI'O 3QJIMIIEHHS Ha BHMOIY YIOBHOB@)XEHOI OCOOHM, IIO KapaeTbCs
1M030aBIEHHSAM BOJI Ha CTPOK BiJl TPHOX MICSIIB /0 IBOX POKiB abo mTpadom. Takoxk y dacTwHi
JIPYTii i€l cTaTTi nepeadadyeHo BiAMOBIAANBHICTh 32 Ti caMi Jii, BYMHEHI 030po€eHMMU 0c00aMu B
HIYHMIA Yac abo yepe3 Buaauy cede 3a iHIry 0co0Y, 1110 3yMOBIIIOE ITOKAPAHHS K [T030aBJICHHS BOJI Ha
CTPOK BiJ] IECTH MICAIIB 0 TPHOX POKiB ado mrpad [24].

Bigmosigao g0 ct. 193 KK Hoasmi (Pozxgin XXIII. 3nounan mpotu cBobomu) OyIb-XTO, XTO
MIPOHUK Y UyXHil OyIUHOK, KBapTHPY, 1HIIE BOJIOMIHHS, IPUMIIICHHS Y1 OTOPOKEHY TEPHUTOPit0 abo
Ha BUMOTY YIIOBHOB2)KEHOI OCOOM HE 3aiMINae X, mipisarae mrpady, mokapaHHiO OOMEXKEHHSIM BOJI
a00 11030aBJICHHIO BOJII HAa CTPOK JI0 OJHOTO POKY [25].

VY gacturax 1 Ta 2 cr. 41 KK CaoBayuyunm mependadeHo BiAMOBINAIBHICTh 32 MPOBEICHHS
HE3aKOHHOTO OOIIYKy Ta He3aKOHHE MPOHHWKHEHHS 0 YKHUTa a0o0 IHIIOTO 3aMKHEHOTO MPHUMIIIEHHS,
4K niepedyBae y HbOMY BCyleped BUMO31 3aKOHHOTO BIACHHUKA 3aJUIIUTH MPUMIIIEHHS, IO KapaeThes
mrpadom abo mo30aBICHHSAM BOJIi Ha CTPOK 10 OAHOTO poky (ud. 1, 2). ¥V yactusni 3 crarti 141 KK
CrnoBau4yriHH BKa3aHO, IO SKIIO Jisl, 3a3Ha4eHa B 4acTHHi 1 abo 2 mi€l cTarTi, BUNHEHA CITYKOOBOFO
0c00010 3a JOIMOMOIOI0 3JIOBXXHMBAaHHS CIY>KOOBMM CTaHOBHUILEM a00 CIIy)KOOBUMHU ITOBHOBA)KEHHSIMH,
Taka ocoda mijuisirae 3acyKEHHIO 10 T030aBICHHS BOJI Ha CTPOK Bifl TPHOX MICSIIIB /IO IT°SITH POKiB [26].

Y KK ®pannii nopyuieHHs HeJJOTOPKAHHOCTI JKUTJIA CTAHOBUTH KPUMiHAIBHE MPAaBONOPYIIECHHS
MPOTH MPHUBATHOCTI. BiamoriaHo mo ct. 226-4 KK ®paniii npoHUKHEHHsI a00 HE3aKOHHE 3alHATTS
JKUTIIA 1HIIOT 0cOOM Yepe3 MaHIMyJIAIlil, TOTPO3H, aKTH HACHIBLCTBA 200 BCTAHOBIIEHHSM OOMEXKEHb, 3a
BUHITKOM BHUIAJKiB, KOJIM 1€ 03BOJICHO 3aKOHOM, KapaeThCs MO30aBJICHHSM BOJI Ha OAMH PIiK 1
mrrpadom y po3mipi 15 000 espo [27].

SK1io B pO3MISIHYTUX BHINE 3aKOHOJABCTBAaX MOPYIICHHS HEAOTOPKAHHOCTI KHUTJIA CTAaHOBUIIO
KpUMiHaJIbHE IPAaBOINOPYIICHHS NPOTH HEIOTOPKAHHOCTI HIPWUBATHOTO >KUTTA, INPHUBATHOCTI abo
ocobuctoi cBoboau, To B KK Yropuunu 3a3Hadene kpuMiHaJbHE MPAaBONOPYILIEHHS PO3TISIIAETHCS
SK HE3aKOHHE NPOHMKHEHHS B NPUBATHY BJACHICTb, TOOTO Take, IO MOCATa€ Ha MaiHOBI mpaBa
ocobOu. 3okpema, 3a 4. 1 cr. 221 KK Yropiunu mijyisrae BiAnoBiAaIbHOCTI 0c00a, sKa MpOHHUKAE abo
3aITMIIAETHCS B OYAWHKY, 1HIIOMY 00’€KTI HEPYXOMOIo a0o iHIIOro MaifHa iHIIOi 0cOoOH, 3aCTOCOBYIOUN
00MaH, HaCWJIBCTBO a00 Yepe3 MOrpo3u UM HE3aKOHHE BUJIABaHHS ceOe 3a HOCis BIIaJHUX ITOBHOBAXKEHb.
KBanidikoBaHUMH O3HAaKaMH 3a3HAYEHOTO KPUMIHAIBHOIO MNPABONOPYLIEHHS € NPOHHWKHEHHS abo
3aJIMIICHHS B )KUTIII BCYIepeY BOJIi OpeH Iapsl UM BIACHHUKA TAKOTO MaifHa TPpyIoro ocil, y HiYHHI vac,
JIEMOHCTpalIlisi 800 HOCiHHS 30p01, 3aCTOCYBaHHS SIKOi € HEOE3MEUHUM JUIS )KUTTS Ta 3JI0POB’Sl OCOOH.
Y. 3 cr. 221 KK VYropmuHN Takox nependayae BiANOBIJAIBHICTD 32 MEPEIIKOKAHHS BIACHUKY B
MPOHUKHEHH] JXHUTiIa a0o IHIIOrO MPHUMIMIEHHS, 32 00CTaBHWH, BU3HaYeHHX 4d. 1 Ta 2 cr. 221 KK
Yropuunau [28].

OTxe, MOJKHA CTBEPJDKYBATH, IO 3aKPITUICHHS BiJIIIOBIIAILHOCTI 32 MOPYIIEHHS HEJIOTOPKAHHOCTI
KUTIA B KPUMIHATLHOMY 3aKOHOJIABCTBI € THIIOBHM JUTSI JIEP’KaB KOHTHHEHTAIBHOT (POMaHO-TepPMaHCHKOT)
cuctemu. [Ipore B kpumiHanbHuX 3akoHonaBcTBax CmoJydenux llltatie Amepuku ta Besaukoi
Bpuranii BincyTHS HOpMa PO KpUMiHAJIBHY KapaHiCTh MOPYIIECHHS HEIOTOPKAaHHOCTI KHUTA, SKIIO
Take MOPYILICHHS HE IOB’s3aHe 13 3aXMCTOM IHIIUX CYCHIJIbHUX BIJHOCHH, HAIPUKIIAL Y pa3i 3aMaxy
Ha KPaJiiXKKy, IOMIKOIKEHHS MaiiHa, 3aCTOCYBaHHs HAaCUILCTBA TOMIO [29].
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BucnoBku. IlizcymoByloun BUKIajeHe, BapTO 3a3HAYUTH, L0 BiINOBIJANBHICTH 32 MOPYIICHHS
HEJIOTOPKAHHOCTI JKUTJA mependadeHa B KPUMIiHANBHUX 3aKOHAaX MEpPEeBaXKHOI OUIBIIOCTI AepkaB
POMaHO-TepMaHCHKOI IPAaBOBOI CUCTEMH. 30KpeMa, HEe3aIeKHO BiJl BXKMTOrO B IUCIO3UIIIT BiAMOBITHOT
HOPMH KPHUMIHAJIBHOTO (DOPMYITIOBaHHSA [0 YHIBEPCAIbHUX O3HAaK IOPYIIEHHS HEIOTOPKAHHOCTI
KUTIIA HAJEXaTh: 1) HE3aKOHHE BTOPTHEHHsS ab0 MPOHWKHEHHS; 2) TepeOyBaHHS B XKUTII BCymeped
BUMO31 BlacHWKa a00 BOJIOAUTBLS 3alMIIMTH #HOro. HaromicTe 3akpimjieHHsT Takoi O3HAKH, SIK
HE3aKOHHE BUCEJICHHS, € BUHATKOM: SIK OKPEeMUH NPOsIB 00’ €KTMBHOI CTOPOHU CKJIAAY KPHUMiHAIBHOTO
MPaBOIIOPYIIEHHS, sike po3risagaerbes, Mae micre B cr. 314 KK Ecronii ta cr. 162 KK VYkpainn.
Takox amst OIIBIIOCTI AepKaB HE € BIACTHBUM BHOKPEMJICHHS Takoi O3HAKH, K HE3aKOHHHUI 00IIyK
(BuasiTku — c1. 314 Ecronii, 9. 1 cr. 160 KK I'pysii, u. 2 cr. 141 KK CnoBayumnn). B inmmx
KpUMIiHATbHUX 3aKOHOJABCTBAX IS O3HAKa OXOIUTIOETHCS MOPYIICHHSIM HEIOTOPKAHHOCTI JKHTIA
CITy>kK00BOIO 0CO00I0 i1 Yac BUKOHAHHS cIyk00BuX nmoBHOBaxkeHb (cT. 170 KK Bonrapii, u. 2 ct. 141
KK Xopgarii, 4. 1 ct. 143 KK Jlatsii, 4. 2 ct. 167 KK Momnosu, 4. 3 ct. 141 KK CroBauunan) a6o
CTaHOBWTH TIOPYIIEHHS HEIOTOPKAHHOCTI XKUTIa 0e3 MoJaTkoBoi KBamidikyrouoi o3Haku (Higepmanmm,
Himeuunna, @panuis, Yropumaa). KpiM Toro, y KpuMiHaJbHUX 3aKOHOAABCTBaX OKPEMHUX AEPKaB
MOPYIIEHHS HEJOTOPKAHHOCTI JKUTIIA, BUMHEHI CIy)KOOBOK OCO0OI0 3a TEPEBUILNCHHS CIIY)KOOBUX
MOBHOBa)KEHb a00 BHUKOPUCTAHHS CIIy>KOOBOTO CTaHOBMILA, MOPYLICHHS HEAOTOPKAHHOCTI >KHUTIIA
MIPUBATHOIO OCOOOK0 PO3MEXKOBaHi, 1o, 30kpeMa, Mae micie B KK I3paimro ta KK MansTtr: nepime
PO3TISAAETHCS SIK 37I0YHH MIPOTH CIYKOOBOI MisTTHHOCTI.

Ha namy aymky, 3mictoBHe HamoBHeHHs cT. 162 KK VYkpainu, sixka 3aBasku (HopmysrOBaHHIO
«iHII Jii, 10 TOPYIIYIOTh HEAOTOPKAHHICTh )KHUTIIA TPOMAISH Niepeadavae MPakKTUIHO HEBUIESPITHUN
Meperik i, sIKi MOYKHA PO3TIISAATH SK TOPYIICHHS HEAOTOPKAHHOCTI XKUTJA, € JOCTATHHO TTOBHUM.
Bopnouac 3 ormsiny Ha MipKyBaHHS CHCTeMaTH3alii KPUMiHAIBHO-IPABOBOI HOPMHU BB@)KAEMO, IO
JOLTBHO MATPUMATH TO3UII0 THX HAyKOBIIB, SKi NPOMOHYIOTH AonoBHUTH cT. 162 KK Ykpainu
TaKUM TPOSBOM 00’ €KTUBHOI CTOPOHHU CKJIAAY KPUMIHAIBHOTO MPaBOMOPYIICHHS, IO PO3TIISAAETHCS
SIK He3aKOHHe TiepeOyBaHHs B KHUTJI YX iHIIIOMY BOJIOJIIHHI 0COOHM 6€3 3roay BOJOMUTBLS (BOJOIIIBIIIB)
a00 BiAMOBa iX MMOKWHYTH 32 HASBHOCTI HAIIOJIETITUBOTO IXHBOTO MPOXaHHS.

VY psni BUMAAKIiB KPHMiHATBHI 3aKOHHU TiepeI0avay JOAaTKOBI 03HAKU TIOPYILEHHS HEJOTOPKaHHOCTI
KHTJIa, BU3HAYAIOYH CIIOCOOM BUMHEHHS 3JI0YMHY: 3aCTOCYBaHHS CHIIM, TIOTpO3, 00MaHy, TEXHIYHUX
3aco0iB (ct. 170 KK bonrapii), maninynroBanss (ct. 226-4 KK ®panuii) B pe3ynbTari 3MOBH 3 1HIIOIO
0c00010 abo 3a JOIOMOTOI BHKOPHCTaHHS KOMYHIKalii, HENpPH3HAYEHHUX JUIA BXOLY W BUXOAY
(ct. 405 Ispaimio); yepe3 momonanuas mnepemkon (cr. 178 KK Yexii) abo «Oyap-sIKUM CITOCOOOMY)
(ct. 225 KK PymyHii), 3a gonomororo Buzaadi cede 3a iHmy ocoOy (u. 1 cr. 221 KK Yropmunu). Ha
HaIlly JIyMKY, TIOPYIICHHS HEIOTOPKAHHOCTI JXKUTIIA a0 1HIIIOTO BOJIOAIHHS 0COOU i 03 J0AaTKOBUX
O3HAaK caMoO COOOI0 € JTiSHHSAM i3 JIOCTAaTHIM CTYIEHEeM CYCIJIbHOI HeOe3MeyHOCTi, Mo 00yMOBIIOE
HeAOUIbHICTh AomoBHEHHS 4. 1 cT. 162 KK Ykpainu 1onaTkoBUMH O3HaKaMu 00’ €KTHBHOI CTOPOHHU
LBOT0 KPUMiHAJIBHOTO IIPaBONOPYIIECHHS.

Takox moTpiOHO 3BEpHYTH yBary Ha Te, IO B PsJii JIepXKaB MOPYUICHHS HEIOTOPKaHHOCTI KHUTIIA
PO3TIIAHaeThCs SIK 3709MH NpoTH 1pas 1 cBobox moanan (KK Hawii, JlaTsii, Ykpainn); 3mound npotu
npuBatHocTi (KK Icnanii, Xopsarii); mopymienHs HemotopkanHocTi mpuBatHOTo kUTTA (KK JluTBn);
npotu cBoboau (KK IMonbmii, Yexii); mpotu cBoboam i cnokoro (KK Hopgserii); mpotu npuBaTHOi
BiacHocTi (KK Yropmunn); npotu cycninsaoro nopsaky (KK Himeuunnn). Lle nos’s3aHo 3 o6csarom
CYCHUIBHUX BiTHOCHH, SIKi MiAJSITal0Th KPUMiHAJIBHO-IPABOBii 0XopoHi: Ha BiaMiHy Bix KK Ykpainu
cdepa nii BIAMOBIHUX cTaTell KpUMiHATBHHUX 3aKoHiB Himeuunnwu, Icmanii, [3paimo Tommo oxorumoe
HE JIMIIE BiJHOCHHH, SIKi BUHHMKAIOTH Y IpOLeci peali3alii mpaBa JIIOOAUHM Ha NPUBATHICTb, a U
HOpMaJIbHHN TOPSIOK JIsUTLHOCTI myOiuHUX 3aKiajiB. Ha Hamy qyMKy, HEAOIUIEHUM € 00’ €IHyBaTH
B OJHIN CTaTTi KPUMIHAJIBHOIO 3aKOHY BIAIMOBIAIBHICTH 3a JiSHHSA, SKIi MalTh PI3HUH 00 €KT
MOCATAaHHS: SIKIIO MOPYIIEHHS HEIOTOPKAHHOCTI XHUTJia abo iHIIOro BOJOAIHHSA 0cOOM TOCsSrae Ha
3aKOHHI IHTEpECH 0COOM IIOJI0 peajti3allii CBOTo MmpaBa Ha HEJIOTOPKAHHICTh 1 MPUBATHICTh KHUTIA 200
BOJIOJIIHHSI, TO MOPYIICHHS MOPSIKY JisUTBHOCTI MyOJIYHUX 3aKJIajiB — HA [IPaBO 0coOU Ha Oe3revHe
nepeOyBaHHS B MyOJIIYHOMY Miclli, 1110 peaji3yeThCs COCOOOM MiATPUMAaHHS TPOMAICEKOTO MOPSAKY.
Kpim Toro, BiINOBifaNbHICTh 32 KPUMIHAJIBHI MPAaBOMOPYIIECHHS TPOTH BIACHOCTI TepeadadeHa
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okpemuMm pozaiioMm KK Ykpainu, a TOMy NpOHUKHEHHS A0 *KHUTia abo 1HIIOro BOJOAIHHS ocoOu Oe3
METH BYMHUTH Aii, CIpSMOBaHI Ha 3aBOJIOJIHHA, 3HMINECHHS a00 TONIKOIKCHHS MaiHa, HE MOXHa
PO3TIIAgaT! B KOHTEKCTI TIOCSTAaHHsI Ha BIACHICTb.

He BapTo 00xomuTH yBaroto Tte, mo, Ha BigMminy Big KK Ykpaian, kpuminanbHi 3akoHu Icmanii,
Pymynii, HiMe4unHM BCTAHOBIIOIOTH BiANOBIAaNbHICTH 32 MOPYLICHHS HETOTOPKAHHOCTI BOJOAIHHS
HaJIe)KHOTO He jume (i3nyHid, a ¥ ropuandHid ocobi. ChnpoOu 3amo3WveHHs Takoro AOCBimy
VYkpainoro Bxxe Manu micue. Tak, mpoektoM 3akoHy Ykpainu Bix 10 rpyaus 2014 poxy Ne 1385 «IIpo
BHECEHHS 3MiH A0 KpuMiHampHOTO KoJIekCy YKpaiHW IIOJO MOCHJICHHS 3aXHCTY MPaB Ha HEPyXOMe
MaifHO», KpiM iHIIOro, MpomoHyBasocs AonmoBHUTH cT. 162 KK Vkpainm npumitkoro, y sKiit
BU3HAYUTH 3aKOHHE BOJIOJIHHSA 0COOH SIK «KUTJIOBE IIPUMIIIEHHS, HEKUTIOBE IPUMIILIEHHS, CXOBHUIIIE,
3eMeNbHA MUITHKA, TPAHCIIOPTHHUH 3aci0, 10 HaJIe)KaTh HA 3aKOHHUX TiJCTaBaX (i3WUHIA 91 FOPUAWYIHINA
0co0i». Ilpomosumisa nomoBHeHHsS cT. 162 KK VYkpainn monoxXeHHSMH PO IOPUAWYHY 0COo0y HE
3HalnuTa marpumMkn HaykoBo-ekcriepTHOro yripasiminHsA BepxoBHoi Pagm Ykpainm, sike BKazaio y
BUCHOBKY Ha 3aKOHOIPOEKT, L0 «IOPYIIEHHS BCTAHOBJIEHOI'O 3aKOHOM IOPSAKY IPOHUKHEHHS 0
NpUMIIIEHHS, SIKe HAIEKHUTh Ha MpaBi BIACHOCTI IOPUANYHIN 0c001, 32 HASBHOCTI [UIs LIBOTO MiACTaB
MOXYTh KBaNi()iKyBaTHCS SIK CAMOTIPABCTBO, MEPEBUIICHHS BIAJAN YH CIIY>)KOOBUX MOBHOBAXKEHH 200
iHmmi 3mounH. Lo % crocyeThbcsi HE3aKOHHOTO MPOHUKHEHHS Ha 3€MENbHY AUISIHKY, SKa HAJIC)KHUTh
MEBHIN IOPUANYHIN 0c00i, TO I Aii caMi 1Mo co0i (SKIIO BOHU HE € €JIEMEHTOM IHIIOTO 3JIOYMHHOTO
JiSTHHS) B3araji He BUTJISIAIOTh TAKUMHU, [0 MAIOTh CYCIUIbHY HEOE3MEeUHICTh, TPUTAMaHHY 3JI0YHHY,
a TOMy BKJIFOYEHHS X JI0 YHcTa JisHb, SKi OXOILTIOIOTECS cTaTTero 162, € HeBumpaBaaHuMy. BpemTi,
3aKOHOTIPOEKT OYIIO BiIKITUKAHO.

Ha Hamry gymKy, DOITBHO TIOTOAWTHCE 13 3a3HAYEHOI0 apTyMEHTAIII€l0, OCKUTBKY: 1) MOopyIeHAsIM
HEJOTOPKAHHOCTI JKATIAa ab0 1HIIOTO BOJNIOAIHHA (i3WYHOI 0coOW, Ha BIAMIHY BiJ IOPUANYHOI 0cOOH,
He 3[IHCHIOETBCSA TOCSTAaHHS Ha npasa Ha Hepyxome matino; 2) y KK Ykpainu Bxke nependaqeni
3aco00U WOOO 3aXUCMY MAUHOBUX NPAS IOPUOUHHOL 0cobu, 30KpeMa Ti, 110 0OYMOBJICHI peati3alli€ro
NpaBa Ha MUPHE BOJIOJIIHHS MAifHOM.

HesBaxkatoun Ha pi3HOMaHITHICTH (OpMYJIOBaHb MIOAO BH3HAYCHHS MOHSTTS JKUTIA, MOTPIOHO
KOHCTATyBaTH, 10 B yCiX PO3ISIHYTUX NPHUKIIAAAaX HOPMATHBHO-TIPABOBOI periaMeHTarlii KpuMiHaIbHOT
BIJINIOBIIAJIBHOCTI 3a TMOPYIICHHS HEIOTOPKAHHOCTI KUTJA HAIiOHAJIbHI 3aKOHOJABII BUXOIWIM 3
SKOMOT'a IIUPIIOTO HOro po3yMiHHs, OXONMBIIM HE JIMILE, BIAacHE, Ti MPUMIIIEHHS, B IKUX IPOXHUBAE
ocoba, ane W iHmI OyJiBii, CIOpyIH, 3e€MeNbHI AUISHKY, 1HIII OTOPOJDKEHI TEpPUTOpii, 30KpeMa Ti,
SAKUMH 0c00a (aKTUIHO HE KOPUCTYETHCS, Ta SIKi XapaKTePU3YIOTh BiJICYTHICTh BIJIBHOTO JIOCTYIY IO
HUX CTOPOHHIX 0ci0. 3 orsgy Ha 1€ MOXKHAa CTBEPAXKYBATH, IO 3MICT HOHSTH <OKHTIO» Ta «iHILIE
BOJIOAIHHS ocoOm» B po3yminHi cT. 162 KK Vkpainu € He MeHmHMM 3a 00CSToM, HIX Yy I1HIIMX
JiepKaBax.

SAxuio B c1. 162 KK Vkpainn He KOHKPETH30BaHO O3HAKU 0COOM, SIKif HAJIXKHUTh KHUTIO ab0 iHIIe
BOJIOJIIHHSI, IO OOYMOBIIIOE MOXKJIMBICTh PI3HOTO TIIyMa4deHHS LIUX MOHSTh, y KPUMiHAIBHUX 3aKOHAX
OKpEeMHX 3apyOiKHHUX JepiKaB Il NUTaHHS OUIBII JeTalli30BaHO. 30KpPeMa, BUKOPUCTOBYIOTh TaKi
(hopMyJTIIOBaHHS, K «0c00a, siKa BUKOPUCTOBYE JKUTIO» a00 «kopuctyBau» (cr. 170 KK Bosrapii,
ct. 138 KK Hinepnaunis, ct. 224 KK Pymynii), «ynoBHoBaxkeHa ocoba» (ct. 141 KK Xopsarii,
ct. 193 KK Ilompmii); «mmpaBomouna ocoba» (ct. 138 KK Hinepmanzis); «Bmacauk» (4. 1 ct. 160 KK
I'py3ii); «BmacHWKHM, KOpUCTyBadi, ixHI HaiimMani mpariBHUKK» (cT. 34 KK I[3paimo), «Bomominens
(ct. 202 KK Icnanii), «BnacHHUK Ta yrmoBHOBaXkeHi HUM ocobm» (cT. 165 KK JluTBu), «BracHuKU abo
openaap» (cr. 221 KK VYropmmuau). ¥ KK Vkpainn He 3a3Ha4eHO O3HAK OCOOM, MOTEPILUIOL Bif
MOPYIICHHSI HEJAOTOPKAHHOCTI >KuTia. Ha Hamry nymKy, B OKpeMHX BHIIaJKax, 30KpeMa IiJl 4Yac
kBaidikaimii Takoi (GopMH MOpPYIIEHHS HEAOTOPKAHHOCTI KHTIA, SK HE3aKOHHE BHCEJCHHS, YiTKE
BU3HAYEHHS 03HAK OCOOM B JIMCIO3UIIIT HOPMHU € OOTpYHTOBAaHMM. HallonTUMAaNbHIIINM BapiaHTOM Y
TaKOMYy KOHTEKCTI BHAA€ThCS (OPMYJIIOBAHHS «BOJIOMLICIBY, SAKE OXOIUIFOE SK BIIACHUKA, TaK 1
YIIOBHOB)KEHY HUM 0CO0Y.

3BepTaouuch A0 KOHCTPYKUIl cTaTel, y SKHUX 3aKpiIICHO IMOJIOKEHHA HPO O3HAKU MOPYLICHHS
HEIOTOPKAaHHOCTI JKUTJIA, MOKHA KOHCTAaTyBaTH, 110 B IEpEBaKHill 4YaCTHHI KPUMiHAIBHUX 3aKOHIB Il
CTaTTi CKJIAAAl0THCS 3 KiJIbKOX YaCTHH, sIKi, BIINOBIIHO, epea0avyaioTh 03HaKU: 1) OCHOBHOTO CKIIaay
37I0YMHY; 2) KBaJi()iKOBaHOTO CKIIaay, a B OKPEMHX BHIAJIKaX — OCOOJMBO KBali(PiKOBAaHOTO CKIIamy.
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Jlo o3HaK KBaJi(iKOBaHOTO CKJany 3A€OLNBIIOTO BiJHECCHI: BUNHEHHS MOPYLICHHS HEAOTOPKaHHOCTI
XKHTIA 13 3aCTOCYBaHHIM 30poi, y HiuHMH yac, Tpynoto oci6 (4. 2 ct. 170 KK bonrapii, 4. 2 ct. 264 KK
Hanii); cmyx00B0r0 0c0000 Tix Yac BUKOHaHHs (YHKLIH JepkaBH abo CIyKOOBHX MMOBHOBa)KEHb,
BUKOpPHUCTaHHS ciry:k00Boro craHoBuma (4. 2 cr. 141 KK Xopsartii, ct. 160 KK I'py3ii); BunHeHHs
370YMHY MOJ0 ABOX 1 Oimpme motepminux (4. 3 cr. 141 KK Yexii); 3anofisiHHsA 3HA4YHOI IIKOIW
(ct. 264 KK MHanii, ct. 160 KK I'pysii); B ckiani opranizoBaHoi rpynu ado 3JI0YMHHOI opraHizanii
(ct. 167 KK MonmoBn); uepes morposu ado 3aiskyBanHs nmoreprinoro (4. 2 cr. 138 KK Hixepnanzis);
3a IOTIOMOTOI0 TIpeA’ ABJIeHHs minpoOneHnx nokymeHTiB (cT. 224 KK Pymynii). Jlume B okpemmx
KpUMIHAIBHUX 3aKOHAaX 3aKpilieHi O3HaKW TIJTBKM OCHOBHOTO CKJIaMy 3JI0YHHY, HAampukiam ct. 193
KK Iompmii Ta ct1. 226-4 KK ®panmii. Ct. 162 KK Ykpainn noOynoBaHa 3a CXeMOI0 «IIPOCTHIA CKIIaf
KPHMIHAJIBHOTO TPABOMOPYIIEHHSD — «CKJIa] i3 KBami(iKyrounMu o3Hakamm». [Ipote moTpiOHO 3BepHYTH
yBary, mo 4. 2 ct. 162 KK Ykpainu nependadae nuiie Tpu 03HaKd KPUMiHAIBHOTO TPaBOMOPYIICHHS:
BUMHEHHs Aiid, nmependavdeHux 4. 1 ct. 162 KK Vkpainm, ciayx00Bor0 0co0oro, i3 3acTOCyBaHHSIM
HACHJIbCTBA, 3 TIOTPO30I0 HOTO 3acTocyBaHHS. X04a, HA HAIly TyMKY, AOLILHO PO3TIISHYTH MUTAaHHS
npo MoxJiuBicTe nomoBHeHHS cT. 162 KK VYkpainu Takoro o3Hakoro KBami)ikOBaHOTO CKIAmy
KPUMIHAIBHOTO MPABOMOPYIICHHS, SIK HOT0 BYMHEHHS 3a TIONEPEIHBOI0 3MOBOIO TPYIIOIO 0Ci0.

BigmoBigro mo cr. 1 KouBeHtii mpo 3amobiraHHs Ta MOKapaHHsS 3JI0YHHIB MPOTH OCi0, fKi
KOPHCTYIOThCS. MIDKHAPOIHUM 3aXHCTOM, 30KpeMa JHMIUIOMATHYHMX areHTiB, «0co0a, sIka KOPHUCTYEThCS
MDKHapOAHUM 3aXHCTOM», — L€ a) IJIaBa JEpKaBH, 30KpeMa KOXKHHUH 4YJIeH KOJIEriaJlbHOro OpraHy,
SIKUI BUKOHYE (DYHKIIIT TITaBU Aep KaBH 3TiTHO 3 KOHCTUTYIEIO BiAIOBITHOI IEpyKaBH, TJIaBa ypsay 9u
MIHICTp 3aKOpAOHHHX CIpaB, SKUi niepeOyBae B IHO3EMHIH JIepXKaBi, a TAKOXK CYMPOBOKYIOUI HJICHH
fioro ciM’i; 0) Oyab-KWi TpeACTaBHUK YH CIIy’)k00Ba ocoba nepxaBu abo Oyab-sKa cioy»)00Ba ocoba
9i IHIOUH areHT MDKYpSAAOBOI MDKHApOJHOI OpraHi3aiii, KOJH TMPOTH HBOTO, HOTo OQiIiiHIX
MPUMIlIEHb, HOTO KUTIOBOTO MPUMIIIEHHSI Y HOTO TPaHCIOPTHHUX 3ac00iB OyJIO BUMHEHO 3JIOYHH,
Mae TpaBo, 3TiTHO 3 MIKHAPOAHUM TPaBOM, Ha CIEIabHUI 3aXUCT BiJ OyIb-IKOTO Hamaay Ha HOTO
0co0y, cBOOOY ¥ TiTHICTH, @ TAKOXK WIEHH HOTO CiM’1, III0 TPOXKUBAIOTH 3 HHM.

Takox MOTPiIOHO 3BEPHYTH yBary Ha OCOOJIMBOCTI perjiaMeHTallii KpUMiHAIbHOI BiIOBIIATBHOCTI
3a MOPYIIEHHS! HEJOTOPKAHHOCTI YKHUTJA, BIACTUBIN KpUMIiHAJIBHUM 3aKOHAM OKpeMHX AepkaB. Tak,
KK Bonrapii, kpiM nopymieHHsS HEJOTOPKAHHOCTI JKUTIIA, TIepen0dadae BiAMOBINANbHICTh 32 MTOPYIIICHHS
HEJIOTOPKaHHOCTI TpaHcmopTHOTo 3aco0y (cT. 171 KK Bonrapii), a Takox 3a MopyIieHHs] HEIOTOPKAHHOCTI
KUTIIA, TPAHCTIOPTHOTO 3ac00y a0o0 CcIy»KOOBOTO MPUMIIIEHHS, HAIEKHOTO 0CO0i1, sIKa KOPUCTYETHCS
MDKHapOAHUM 3axucToM. Y mpoekTi 3akoHy Ykpainu Bixg 10 rpymas 2014 poky Ne 1385 «IIpo
BHECEHHS 3MiH 70 KpHMiHaIBLHOTO KoJeKCy YKpaiHW HIO/0 TOCHIICHHS 3aXHCTy NPaB Ha HEPyXOMe
MaifHO» TakoX yke Oyna BuciOBJIeHa mponosuuis nomnoBHUTH cT. 162 KK Vkpainun Bu3HadeHHSIM
3aKOHHOTO BOJIOJIIHHSI OCOOH, SIKe MIiCTHIIO B c00i TpaHCTOpTHHI 3aci6. Ha Hanry aymKy, mopyuieHHs
HEJIOTOPKaHHOCTI TPAHCIOPTHOT'O 3aC00Y OXOILUTIOETHCS HE3aKOHHUM 3aBOJIOAIHHSIM TPAHCIOPTHUM
3aco0oM, mig skuM y 4. 1 mpumitku go ct. 289 KK Ykpainn Maerbcsi Ha yBa3i BUMHEHE YMHCHO 3
Oy/1b-SIKOF0 METOIO MPOTHUIIPABHE BUITYUYCHHS OYIb-SIKMM CIIOCOOOM TPAHCIIOPTHOTO 3aCO0Y Y BJIaCHHKA UM
KOpHCTYBaua BCyleped iXHbOI BOJI.

Crarts 444 KK Ykpainu Takox rependoadae BiAOBIaIBHICTS 32 HaMa/1 Ha CITy>KOO0Bi a00 YKHUTIOBI
MPUMILIEHHS 0ci0, SIKi MAlOTh MIKHAPOIHHUH 3aXUCT 3 METOIO BILUTUBY Ha XapakTep IXHBOI JisSUTbHOCTI
a00 Ha JISUTBHICTB JISpKaB UM OpPraHi3alliii, 110 BOHU MPECTABIIAIOTh, 200 3 METOIO MPOBOKAIIii BITHU
9 MDKHapOJHUX YyCKJIaJHeHb. BpaxoByroun ne, MokHa Oiiith BUCHOBKY, o KK VYkpainun mxke
MICTHTh TIOJIOKEHHS TPO CHEMialbHUN 3axUCT OCi0, sIKi KOPHUCTYIOTHCS MDKHAPOIHHUM 3aXUCTOM,
00CSHT SIKUX € BiJIIOBIIHUM MIXXHAPOIHO-ITPABOBUM 3000B’I3aHHSAM Y KpaiHu.

Kpuminanbauii konmekc I3paiinro MICTUTH NONOXKEHHS NP0 KpUMiHAIBHY BiANOBiAAJbHICTH 3a
HE3aKOHHE TPOHWUKHEHHS JIO TMPHUMIMICHHS JJIsl MOJUTBH, a TaKOX psAJ IHIIMX ITOJIOKEHb IPO
caMOCTIlHY KBai(iKallilo HaABHOCTI B 0COOM MPEIMETIB, IKi MOXYTh OyTH BUKOPHCTaHI JJIS 3JI0MY
a00 pOHMKHEHHS 10 OyAiBIIi, mepe0yBaHHIO SIKUX y 0c001 HE HaJlaHO PO3YMHOT0 mosicHeHHs (cT. 409
KK Izpainto), it o0cTaBuH, 00yMOBJIEHMX HAMipOM BUMHHUTH 371aMyBaHHs a00 BroprHeHHs (ct. 410 KK
I3painto). [lomoxkeHHs PO KPUMIiHATIBHY BiAMOBIAAIBHICTh 3a HE3aKOHHE MPOHMKHEHHS JI0 MPUMILICHHS
JUIS. MOJIMTBH OOYMOBJICHI BayKJIMBICTIO PEJITiHHOrO acrmeKTy >KUTTs CyCHiIbCTBa [3paimio, mo He €
XapakTepHUMH JUTsl KpUMIHAIBHUX 3aKOHIB CBITCHKUX AepkaB. [lomoxxenusm crareit 409 ta 410 KK
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I3painro 3MicTOBHO BiamoBigHi monoxeHHs craredt 14 ta 15 KK Ykpainu, To0TO roTyBaHHS Ta 3aMax
Ha BUNHEHHS KOHKPETHOTO KPUMIHAIBHOTO TIpaBomnopyieHHs, a came cT. 162 KK Ykpainm.

HouineHo HaromocutH, mo cT. 162 KK VYkpainu 3a cBoiM 3MICTOM € TOJIOHOI CTaTTAM
KPUMiHAIBHUX 3aKOHIB 3apyOiKHMX JAepiKaB, sIKi IependayaroTh BiAMOBINANBHICTD 3a MOPYILICHHS
HEIOTOPKAHHOCTI JKHTJIA.

HesBaxkatoun Ha Te, MmO Taki MPOSBH 00 €KTUBHOI CTOPOHH KPHUMIHAIBHOTO TPaBOIOPYIIECHHS,
niependadeHoro cr. 162 KK Ykpainu, sk mpoBefeHHS HE3aKOHHOTO OTJISMy i OOIIyKY, € HEBIAaCTHBUMH
KpUMiHaJIbHUM 3aKOHAM OUTBIIIOCTI 3apyOiKHIX KpaiH, IXHe 30epekeHHs B HaI[lOHAJIbHOMY 3aKOHOJABCTBI
€ JIOWITPHUM 3 OIMsAy Ha MoTpedy B MOJATKOBHX TapaHTIAX NOOTPUMAaHHA TpaBa ocodW Ha
HEIOTOPKAaHHICTh JKUTIA SK CIYXKOOBHMH 0COOaMH i Yac MPOBENEHHS MpOLECyabHUX MiH, Tak i
NPUBAaTHUMH 0COOAMHU.

Ha BiaMiHy BiJ KpuMiHambHHMX 3aKoHIB 3apyOixHux aepxkas cT. 162 KK Ykpainu He MicTHTH
O3HAaK MMOTEPILI0i 0COOH, X04a B OKPEMHUX BUIAJKAX YiTKE BU3HAYCHHS O3HAK OCOOM MOTEPILIOTrO B
JCTIO3MIIT HOPMH CIIPOCTHIIO KBasTipikallito mistHHs. HalffonTiManbHIIINM BapiaHTOM y TAKOMY KOHTEKCTi
BUIAETHCS (DOPMYITFOBAHHS «BOJIOILICIIBY.

Takox, Oepydn 10 yBardw MiJBUIICHY CYCIIJIbHY HEOE3MEeUHICTh MOPYIICHHS HEIOTOPKAHHOCTI
JKUTIIA B CIIIBYYACTi, AOIIIEHO PO3TIISTHYTH MMATAHHS PO MOXIMBICTE noroBHeHHS cT. 162 KK Ykpaian
TaKOI0 O3HAKOI KBaJi()iKOBAHOTO CKIIAAy KPHMiHAJIHHOTO MPABOMOPYIICHHS, K HOTO BYMHEHHS 32
MOTIEPETHBOI0 3MOBOIO TPYTIOIO 0Ci0.

CIIMCOK BUKOPUCTAHMUX /I’KEPEJI
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A. P. Rone. FOREIGN EXPERIENCE IN REGULATING CRIMINAL LIABILITY FOR
VIOLATION OF THE INVIOLABILITY OF HOUSING

The article analyzes the foreign experience of regulating criminal liability for violation of the
inviolability of housing, and as a result, the author proposes to introduce certain amendments to
Article 162 of the Criminal Code of Ukraine. First of all, given the increased public danger of violation
of the inviolability of housing in complicity, it is advisable to consider the possibility of supplementing
Article 162 of the Criminal Code of Ukraine with such a feature of a qualified criminal offense as its
commission by prior conspiracy by a group of persons.
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Based on the study of foreign experience, the practice of the European Court of Human Rights and
national courts, the author proposes to define housing in the criminal law sense as a room in which a
person permanently or temporarily resides, regardless of whether such a room belongs to the housing
stock, the purpose of the room, or the architectural form.

Article 162 of the Criminal Code of Ukraine is similar in its content to the articles of criminal laws
of foreign countries that provide for liability for violation of the inviolability of the home. Despite the
fact that such manifestations of the objective side of the criminal offense under Article 162 of the CC
of Ukraine as conducting an illegal inspection and search are not typical of the criminal laws of most
foreign countries, their retention in national legislation is appropriate given the need for additional
guarantees of observance of the right to inviolability of the home by both officials during procedural
actions and private individuals.

Key words: criminal liability, criminal offense, «dwelling», «other possession of a persony,
inviolability of dwelling.
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