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FORENSIC PSYCHIATRIC EXAMINATION:
FEATURES OF APPOINTMENT AND CONDUCT

The article is devoted to the specifics of the appointment and conduct of a forensic psychiatric
examination. It has been established that sanity, as well as a person's age, are prerequisites for
criminal responsibility, which is preceded by one's own conscious volitional choice, which also
includes understanding the social significance of criminal actions or inaction and predicting their
consequences. Sanity, along with guilt and responsibility, is the central methodological category of
criminal law from the point ofview ofits fundamental importance for the obser\>ance ofhuman rights
and freedoms. That is why it is really important for the investigator, prosecutor and judge to
understand the concepts ofsanity, lack ofsanity and limited sanity in order to accurately resolve the
issue offinding aperson guilty.

It is noted that the legislation of Ukraine does not establish the concept ofa person's mental state,
nor does it contain even an approximate list ofcriteria that are necessary to assess their significance.
And therefore, in the absence ofa single definition of the concept of mental state and its criteria, the
investigator and prosecutor decides on the issue ofthe sanity / lack ofsanity ofa person, as well as
the further procedure for carrying out criminal proceedings, based on the conclusion ofa psychiatric
examination, which is appointed after establishing the fact ofthe commission ofa criminal offense by
this or thatperson.

It was concluded that taking into account the norms of criminal and criminal procedural
legislation, court practice in relevant proceedings and analysis of legal literature, it is possible to
distinguish the following categories o ffactual grounds and circumstances that indicate the expediency
of conducting a forensic psychiatric examination, namely: 1) information, which indicate that the
person was previously or is currently under the supervision of a psychiatrist; the person was
hospitalized and treated in a psychiatric hospital, was recognized as unfit for militant service due to a
mental illness: the person was previously found to be insane or was being treated in a relevant
institution: 2) information that testifies to certain features ofa person's behavior and may indicate the
presence ofa mental illness or disorder of mental activity; 3 information obtainedfrom the requests
submitted by the participants in the proceedings, about the need for a forensic psychiatric
examination: 4) information that proves the motiveless nature of the offense committed or its
commission with particidar brutality, which is not characteristic ofa person with a "healthy" psyche.

Keywords: psychiatric examination, psychological research, coercive measures of a medical
nature, state ofinsanity / limited sanity ofthe person.

Statement of the problem and its relevance. Under the conditions of the development of the
Ukrainian legal state, its responsibility to society and to each individual increases significantly. Among
its responsibilities is the protection of citizens lives, health, property, honor and dignity, as well as
other rights and legitimate interests protected by law from socially dangerous encroachments,
including those committed by mentally ill persons. Regarding the latter, criminal liability cannot be
used as a tool to influence their behavior, therefore, in this regard, the institution of compulsory
measures of a medical nature is provided for in the criminal legislation.

However, the application of appropriate measures is preceded by the establishment of the fact of
the presence or absence of a person's mental illness or disorder of mental activity. However, a
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corresponding conclusion requires special knowledge in the fields of medicine, psychiatry and
psychology. In this case, a forensic psychiatric examination is prescribed. At the same time, it is
especially important to clearly observe the norms of the legislation regulating the procedure for the
appointment and conduct of a forensic psychiatric examination, as well as the proper procedural
registration of the relevant results. In this regard, there is a need for a detailed analysis of the order of
appointment of the relevant procedural action and the specifics of its implementation in order to form
appropriate conclusions.

Analysis of recent research and publications. Features of the appointment and conduct of
forensic psychiatric examination, certain aspects of the process of researching the mental state of
a person, and the appropriate preparation of examination results were reflected in the works of
O. 1. Gerasimenko, M. N. Holodnyuk, V. O. Glushkov, A. S. Koblikov, A. A. Muziki, G. V. Nazarenko,
N. A. Orlovskaya, V. L. Ortynskyi, S. L. Sharenkaand others.

The purpose of the article. The purpose of the article is to establish and research the specifics of
the appointment and conduct of a forensic psychiatric examination.

Presentation of the main research material. As already mentioned, Ukraine, based on the
provisions of the Constitution, is primarily a social and legal state [1]. And this, in turn, obliges the
entire law enforcement system of our country to act exclusively in compliance with the principles of
the rule of law and strict adherence to the requirements of the law. This statement is especially
relevant when deciding the issue of establishing a person's sanity / lack of sanity, since neglecting the
established requirements of the law can lead to serious procedural consequences not only for such a
person, but also for other participants in the proceedings.

That is why it is advisable to pay appropriate attention to the procedure for establishing the fact of
the presence or absence of a person's ability to control his actions and to be aware of them during the
commission of a criminal offense when deciding on the application / non-application of compulsory
measures of a medical nature.

It is worth noting that sanity, as well as a person's age, are prerequisites for criminal responsibility,
which is preceded by one's own conscious volitional choice, which also includes understanding the
social significance of criminal actions or inaction and predicting their consequences [2]. The choice of
a behavior option is the result of the interaction of the external situation with the characteristics of a
person, in particular with his mental state. At the same time, the mental state of a person affects the
entire complex of criminal and legal manifestations of the subject: the very fact of the criminal
offense, its nature, and its circumstances. Sanity, along with guilt and responsibility, is the central
methodological category of criminal law from the point of view of its fundamental importance for the
observance of human rights and freedoms. That is why it is really important for the investigator,
prosecutor and judge to understand the concepts of sanity, lack of sanity and limited sanity in order to
accurately resolve the issue of finding a person guilty.

O. M. Gerasimenko, for example, emphasizes that the need for psychiatric examinations of a
person is related to the establishment of sanity and readiness to serve a criminal sentence, as well as
the use of certain medical measures for unsane persons [3, p. 332].

In Part 2 of Art. 19 of the Criminal Code (hereinafter - the Criminal Code) of Ukraine regulates the
legislative definition of the concept of insanity, from which it follows that "insanity is recognized as a
person who, during the commission of a socially dangerous act, provided for by the Criminal Code of
Ukraine, could not be aware of his actions (inaction) or control them due to chronic mental illness, a
temporary disorder of mental activity, mental retardation or other morbid state of mind” [2].

But, unfortunately, the legislation of Ukraine does not establish the concept of a person's mental
state, nor does it contain even an approximate list of criteria that are necessary to assess their
significance. And therefore, in the absence of a single definition of the concept of mental state and its
criteria, the investigator, the prosecutor decides on the issue of sanity / lack of sanity of a person, as
well as the further procedure for carrying out criminal proceedings, based on the conclusion of a
psychiatric examination, which is appointed after establishing the fact of the commission ofa criminal
offense by this or that person. As V. U. Ortynsky notes, that is when the need arises to use special
knowledge regarding the examination of the suspect (accused) [4, p. 5].

Therefore, taking into account the specifics of the "object” of the study, the question of the
presence of mental disorders in a person is resolved exclusively by appropriate expert research in each
individual case.
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According to Clause 3, Part 2 of Art. 242 of the Criminal Procedure Code (hereinafter - the
Criminal Procedure Code) of Ukraine, in the presence of information that raises doubts about sanity or
limited sanity, the investigator, prosecutor has the obligation to involve a forensic psychiatric expert to
determine the mental state of the suspect™ [5].

At the same time, Part 1 of Art. 509 of the Criminal Procedure Code of Ukraine stipulates that the
investigator and the prosecutor are obliged to involve an expert (experts) to carry out a psychiatric
examination in the event that during the criminal proceedings circumstances are established that give
grounds to believe that the person was in a state of insanity at the time of committing a socially
dangerous act, but after committing it, he fell ill with a mental illness, which deprives him of the
ability to be aware of his actions or to control them |5|. Appointment of this type of examinations, in
accordance with the provisions provided for in clause 3, part 2, p. 242 of the Criminal Procedure
Code of Ukraine is mandatory.

Tire relevant medical literature, for example, notes that psychiatric examinations are carried out
exclusively by psychiatrists, in the process of which the mental state of the patient is determined in
order to resolve issues of sanity, legal capacity and work capacity [6, p. 332].

Unfortunately, the current legislation does not contain a clearly defined and comprehensive list of
grounds for the appointment of the appropriate procedural action. However, taking into account the
norms of criminal and criminal procedural legislation, court practice in relevant proceedings, and
analysis of legal literature, it is possible to single out the following categories of factual grounds and
circumstances that indicate the expediency of conducting a forensic psychiatric examination, namely:

1) information indicating that the person was previously or is currently under the supervision of a
psychiatrist; the person was hospitalized and treated in a psychiatric hospital, was recognized as unfit
for military service due to a mental illness; the person was previously found to be insane or was being
treated in a relevant institution;

2) information that testifies to certain features of a person's behavior and may indicate the presence
ofa mental illness or disorder of mental activity;

3) information obtained from the requests submitted by the participants in the proceedings, about
the need for a forensic psychiatric examination;

4) information that proves the motiveless nature of the offense committed or its commission with
particular brutality, which is not characteristic of a person with a "healthy" psyche [7; 8].

In turn, when carrying out the relevant research, it is necessary to clearly understand its purpose,
subject and tasks facing the expert or commission.

Forensic psychiatric examination is a special type of professional activity of a psychologist, which
is carried out by a specialist in the field of forensic psychiatry, and is provided by the materials of
criminal proceedings [9, p. 245-246].

The purpose ofthe forensic psychiatric examination is to obtain information and data that testify to
the presence or absence ofthe person who committed the offense, the ability to control his actions and
to be fully or partially aware of them [10]. That is, we are talking about the presence or absence of
mental abnormalities in a person at the time of committing the act.

Hie subject of such studies is the psychological state of a person in order to establish his
involvement in the committed offense and the ability to realize his actions and manage them, which, in
turn, affects the individual determination of the degree of punishment.

Most often, a psychiatric examination of a suspect can be a component of a complex expert
examination, if the answers to the questions arising from the investigation or the court require the
synthesis of special knowledge from various areas of medical sciences in a general expert opinion. In
this case, the investigator or prosecutor makes a decision to send the petition to the investigating judge
for the purpose of conducting expert examinations and placing the suspect in a psychiatric hospital.
At the same time, the investigator / prosecutor necessarily selects the necessary materials for the
proceedings and substantiates the need for a psychiatric examination, specifying the relevant state
expert institution, as well as a list of questions to be asked for clarification by an expert psychiatrist
or a commission of experts.

Inpatient psychiatric examination, in accordance with the requirements of the legislation, is carried
out in psychiatric hospitals, where psychiatric expert commissions are organized for this purpose,
consisting of at least three psychiatrists, namely: the chairman of the commission, one more member
of the commission and the speaker, who conducts the direct observation of the subject. In the event of
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the appointment of such an inpatient forensic psychiatric examination, the investigator or the court is
also obliged to provide the expert commission with case materials, which contain data not only about
the circumstances of the committed criminal offense, but also about the personality of the person for
whom the examination is being conducted, his temperament, peculiarities of activity, character traits
(willlessness, greed, cruelty, etc.). And the more detailed they are reflected in the proceedings, the
more reliable and complete the conclusions ofthe forensic psychiatric examination will be.

To conduct an examination, it is extremely important to have a description of a person at all stages
of his life: in early childhood, school years and the period of independent work. It is also worth finding
out whether there was a lag in physical and mental development when a person began to walk and
talk; whether he had any convulsive attacks or head injuries, whether he suffered serious infectious
diseases; how did he study at school, did he fall behind in his studies, what was his behavior during
military' service, in everyday life, at home and at work; were there any oddities observed, if so, what
were they manifested in; whether the person often changed profession, place of work; did not abuse
alcohol [11].

It is necessary to find out whether the person was previously ill with any mental illness, whether
he was under the supervision of a psychiatrist in a dispensary or in inpatient treatment. In such cases, it
is necessary to establish when the disease began, what and how it manifested itself, in which medical
institution the treatment was carried out, the duration of the person's stay, the diagnosis, which
treatment was carried out and its results.

In our opinion, it should be noted that its completeness and objectivity, the accuracy of the expert
opinion depend on the thoroughness of the preparation of materials and information for conducting
such an examination. Only the body that appointed the examination has the right to earn' out a number
of actions, it is forbidden to transfer them to an expert (expert commission). First of all, it concerns the
collection of materials to be researched. The investigator must collect all information important for
judging the mental state of a person not only by questioning him, but also by questioning his relatives,
friends, acquaintances and other persons

When conducting a forensic psychological examination and psychiatric examinations of a person,
the expert (experts) must answer questions about the nature and degree of the person's mental illness.
Based on the results of the research, the expert (commission) draws up an expert opinion, which must
indicate: by whom (surname, education, specialty, academic degree and title, position of the expert),
when, where and on what basis the examination was conducted, persons who were present during
the research, questions posed to the expert, what materials were used and motivated answers to the
guestions.

Based on the results of the conducted research, an appropriate conclusion is drawn up, of the
appropriate content and fonn, and is entitled "Act of Forensic Psychiatric Examination”. The act is
signed directly by the expert or all members of the commission who bear personal responsibility for its
content [11].

It is appropriate to note that psychiatric experts give a conclusion regarding the actual
circumstances that reveal the mental state of a person from the standpoint of the presence or absence
of a painful mental disorder in certain periods, its depth of severity, which makes it possible for him to
realize the actual side of socially dangerous behavior and the ability to manage it both for the time of
committing a socially dangerous act and conducting research, and for the future. Such a conclusion
essentially reveals a clinical and psychiatric assessment of a person’'s mental state, in relation to which
compulsory measures of a medical nature may be applied by the court.

Concluding the review of the appointment and implementation of the forensic psychiatric
examination and the study of its content and purpose, it should be noted that the presence of a state of
sanity or limited sanity, as well as the possibility of applying punishment to the guilty person for the
committed criminal offense, is determined by the court on the basis of a full study of the materials of
the criminal proceedings and within its legal competence. And such a study can be complete only
when the mentioned procedural action was earned out not only in accordance with the requirements
ofthe current legislation, but also all important aspects of its subject were investigated.

Conclusions. So, we can conclude that the order of appointment of a forensic psychiatric
examination is currently quite clearly reflected in the relevant norms of Ukrainian legislation.
Questions arise in the process of the psychiatric examination of a person's sanity / insanity, despite the
appropriate procedural regulation of the main points of the examination, the conclusion on its results
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(forensic psychiatric examination report) is formed by the appropriate person - a psychiatrist (medical
commission). Here the question of the appropriate qualification of the responsible person (doctor)
regarding knowledge of all aspects of the conducted research arises, since it is from its result that
significant procedural consequences arise for the person in respect of whom the specified research
was conducted.
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O. B. Ky3abmeHko. CYOOBO-NICUXIATPUYHA  EKCIEPTU3A: OCOBJ/IMBOCTI
MPN3HAYEHHA TA NMPOBEAEHHA

CTaTTI0O NPUCBAYEHO OCOGMMBOCTSAM MNpPU3HAYEHHS Ta MPOBELAEHHS CyA0BO-MNCUXiaTPUYHOT
exkcrnepTusn. BCTaHoB/MEHO, WO OCYAHICTb, & TaKOXX BiK 0C06M € nepefymoBaMu KpUMIHaIbHOT
BiANOBIAaILHOCT I, AKiil Nepefye BNaCHWA CBIJOMMIA BOMLOBWIA BUGIP, L0 BKIKOYAE TaKoXX PO3yMiHHS
COLia/IbHOr0 3HAYeHHS 3M0YMHHUX LI UM 6e34ianbHOCTI M nepepbaveHHs iX Hacnigkis. OcCyfHICTb
HapiBHI 3 BUHOK Ta BiANOBILANBHICTIO € LEHTPaIbHOK MeTOZLO0/MOMYHOK KATEeropietd KpUMiHaibHOMo
npaea 3 nornagy it pyHAaMeHTanbHOro 3HauYeHHs1 Ansi AOAEP>KaHHsA npas i CBO60/ NOAMHA. ToMy A/s
TOYHOrO PO3B A3aHHA NWTAaHHA NPO BWU3HAHHA OCOOW BMHHOK [ANA CMiLYOro, NPOKypopa Ta Cyad
crnpaefi Ba>KNMBO PO3yMIiT1 NOHAT TS OCYAHOCTI, HEOCYAHOCTI 1 06ME>KEHOIT OCYAHOCTI.
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3a3HaueHo, Lo 3aKOHOAABCTBO YKpaiHW He BCTAHOB/KOE MOHATTA MNCUXIYHOro CTaHy ocobu, a
TaKo>XX He MICTWUTb HaBiTb MPUBAM3HOrO nepeniTi KpuTepiiB, AKi HeoOXigHi ANs OUiHKM X
3HAUMMOCTI. A TOMy 3a BiACYTHOCTIi €AMHOIO BM3HAYEHHS! MOHATTS MCUMXIYHOr0 CTaHy Ta ioro
KpUTepiiB NTaHHA LLOAO OCYAHOCTI | HeOCYAHOCTI 0CoOW, a TaKo>XK NOAaIbLIOro NopsiaKy! 34iNCHEHHs
KPMMiHa/IbHOr0 MPOBAA>KEHHS CifumniA, NPOKYpOp BUPILLIYE HA MiACTaBi BUCHOBKY MCMXiaTpPUYHOT
eKcnepTusn, fAKa MNPU3HAYaAETbCA MNICNA  BCTAHOBIEHHA ((DAKTYy BUYMHEHHA KPUMiHANBLHOIO
MPaBOMNOpPYLLEHHS MEBHOK 0COBOI0.

3p06/1eHO BYCHOBOK, LD, Gepyyn [0 yBarn HOPMW KPYMIHa/IBHOrO Ta KPYMIHa/IbHOro NMpoLecyaibHoro
3aKOHOZABCTBa, CyLO0BY NMPaKTUKYY BiAMNOBIAHUX NPOBaXKEHHAX Ta aHasli3 lopULMYHOTNiTepaTypu,
MO>KHa BULINMMTY Taki kaTeropii pakTUYHUX MigcTaB i 06CTaBWH, LIO BKA3ylTb Ha JOUINBHICTb
NpoBefeHHA CyLOBO-NCUXiaTPUYHOI ekcnepTusmM, a came: 1) BIiZOMOCTI, fKi cBifyaTb NPo Te, WO
ocoba Gyna paHiwe abo Hapasi nepebysae nif Harnsgom ncmxiaTpa; ocoba rocniTanisysanaca i
nikyBanacs y ncuxiaTpuuHin nikapHi, BM3HaBanaca y 3B'A3Ky i3 MCUXIYHAM 3aXBOPHOBAHHAM
HEMPUAATHOK A0 MPOXOAXKEHHS BINCbKOBOI CNy>KOM; 0coba paHille BKU3HABaNACH HEOCYAHOH UK
nepebyBana Ha NikyBaHHiy BifnoBigHOMY 3aknagi: 2) BiJOMOCTI, AKi CBif4aTb NPO NeBHi 0CO6AMBOCT I
MOBEAiHKM 0COOM Ta MOXKYTb BKasyBaTW Ha HasBHICTb Y HEI AyLIEBHOI XBOPOOM uM po3nagy
MCUXIYHOT AisNbHOCTI: 3) iHhopMaLig, OTprMaHa i3 KNonoTaHb, AKi 3asB/eHi yYacHUKamy NpoBa>KeHHS,
nMpo nNoTpeby B MPOBefEHHI Cya0BO-MCUXiaTPUYHOI ekcnepTusmn: 4) BiJOMOCTI, SKi 3acBiguyl0Th
6e3MOTUBHLLI XapaKTep BYMHEHOTO NPaBONOPYLLUEHHS YW BUMHEHHS AOrO 3 0COG/MBOD XKOPCTOKICTHO, LLO
He € XapakTepHUM N8 0CO6M 3i «3[40POBOH» MNCKXIKOH.

Knwouosi cnosa: ncuxiaTpuyHa ekcnepTwusa, MCUXONOTiYHI JOCNiAMKEHHS, NPUMYCOBI 3ax0au
MeANYHOr0 XapakTepy, CTaH HeoCyaHOCTi / 06MeXKeHOT 0CyAHOCTi 0coou.

CTaTTs Haginwna fo pegakyii 5 6epesns 2024 poky>
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